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THE QUESTION PRESENTED 

The appellants* brief correctly sets forth the question 
presented. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 11,060 


George W. Singleton and E. Parker Yutzleb, 
trading as Singleton & Yutzleb Co., Appellants, 

v. 

District of Columbia, a Municipal Corporation, Appellee. 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE 

On July 27, 1950, the District of Columbia, appellee 
herein, filed a complaint in the Municipal Court for the 
Oistrict of Columbia against George W. Singleton and E. 
Parker Yutzler, Partners, T/A Singleton and Yutzler Co., 
appellants herein, having their place of business at 39-41 
Cortlandt Street, New York, New York (App. pp. -2-6.) 
The complaint, a Class A Civil Action, alleged in substance 
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that appellants, by a written proposal dated August 29, 
1949, [the proposal was attached to the complaint as Exhibit 
‘‘A”, (App. pp. 7-10)] had offered to furnish and deliver to 
various public schools of the District of Columbia within 
a period of fifteen to thirty calendar days after the date of 
the Order of the Purchasing Officer, D. C., and in strict 
accordance with the terms and conditions set forth in the 
proposal, a specified quantity of a prophylactic solution 
against tineatrichophyton (Athletes Foot) for the total 
price of $7,530.15 subject to a discount of one per cent 
(1%) for payment by the District of Columbia within ten 
days after receipt of the materials. The proposal sub¬ 
mitted by appellants contained the statement that appellants 
agreed, “upon receipt of written notice of the acceptance of 
this proposal to execute, if required, a formal contract in 
strict accordance with the proposal as accepted, within ten 
(10) days after being called upon to do so. ” (App. p. 7), and 
a provision to this effect was contained in Paragraph 3 of 
the section of the proposal entitled “GENERAL CONDI¬ 
TIONS”, reading as follows: 

“3. CONTRACT.—The bidder to whom award 
is made must, when required, enter into a written 
contract within ten (10) days after being called 
upon to do so. (See in this connection Sec. 2, 

Act of Congress of December 20, 1944, 58 Stat. 

IT. S. pp. 821-822) which latter Act provides that no 
contract of $1,000 or more entered into on behalf of 
the District of Columbia by a contracting officer 
appointed pursuant to this Act (Purchasing Offi¬ 
cer, D. C., so appointed) shall be binding upon 
said District of Columbia, or give rise to any 
claim or demand against said District of Columbia 
until approved by the Commissioners of the Dis¬ 
trict of Columbia, or a majority of them, sitting as 
a Board.” (App. p. 9). 

The complaint also referred to Paragraph 7 of the 
GENERAL CONDITIONS of the proposal specifying the 
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remedies available to the District of Columbia in the event 
appellants should refuse to deliver the materials listed in 
the proposal. (App. p. 9) This paragraph authorized the 
District of Columbia, in the event of a default by appellants, 
to obtain the materials from other sources, and provided 
that should the cost to the District of Columbia for such 
materials exceed the price at which appellants had pro¬ 
posed to furnish the materials, appellants should be liable 
to the District of Columbia for such excess cost. The com¬ 
plaint further alleged that on September 19, 1949, and 
within the period of thirty days specified by the proposal, 
appellants’ proposal was accepted by the Purchasing Offi¬ 
cer and notice of such acceptance, together with notice that 
contract forms from the Contract Section would follow, was 
given appellants. (App. 5, 11) The complaint further 
stated that on September 27, 1949, the District of Columbia 
forwarded to appellants a formal contract for execution 
by them, and that on October 24,1949, appellants, by letter, 
advised the District of Columbia that they would not furnish 
to the District of Columbia the materials specified in their 
proposal. (App. p. 5) The sole reason given by appellants 
in their letter of October 24, 1949, for refusing to furnish 
to the District of Columbia the materials specified in their 
proposal was that following the submission of their bid to 
the District of Columbia, they were advised that they were 
infringing on a franchise agreement between the Peda 
Spray Company, from which they intended to secure the 
materials, and the representative of that Company in Wash¬ 
ington, D. C. and, consequently, that the Company would 
not sell to appellants the materials required by the terms 
of appellants* proposal. • A copy of appellants’ letter 
was attached to the complaint as Exhibit “C”. (App. p. 
12) The complaint also alleged that the District of 
Columbia, by letters dated October 25 and October 26,1949, 
demanded of appellants that they execute a formal contract 
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and stated in its letters that unless appellants executed such 
contract and returned it to the District of Columbia by 
November 1,1949, the District of Columbia would purchase 
the materials from other sources and would hold appellants 
liable for any excess cost therefor (App. p. 5) Copies of 
the letters were attached to the complaint as Exhibits “D” 
and “E’\ (App. pp. 14-16.) The complaint further alleged 
that appellants, by letter dated October 27, 1949, advised 
the District of Columbia that they would not execute a 
formal contract and that they would not supply to the 
District of Columbia the materials specified in their pro¬ 
posal (App. p. 6.) A copy of this letter was attached to 
the complaint as Exhibit “F’\ (App. pp. 16-18) The sole 
reason stated by appellants in their letter dated October 27, 
1949, for their refusal to execute a formal contract was, as 
stated in their letter of October 24, 1949, that they were 
unable to procure the items which they had proposed to 
deliver to the District of Columbia by their formal proposal 
in view of the franchise infringement with which they were 
involved. It was also alleged in the complaint that, as a 
result of the default of appellants and the breach by them of 
their agreement, the District of Columbia was required to 
purchase the materials from another source at a cost which 
was $813.61 in excess of the price for which appellants had 
proposed to furnish the materials. (App. p. 6.) 

The District of Columbia demanded judgment for $813.61. 
(App. p. 6.) 

On September 29, 1950, appellants filed a Motion to Dis¬ 
miss the Complaint on the ground that it failed to state a 
claim against them upon which relief could be granted. 
(App. p. 18) On January 4,1951, the Motioif to Dismiss the 
Complaint was granted by the Honorable Frank H. Myers, 
Judge, Municipal Court for the District of Columbia (App 
p. 19) On January 4, 1951, the complaint was dismissed. 
(App. p. 25.) On January 10,1951, the District of Columbia 
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filed a Notice of Appeal to the Municipal Court of Appeals 
for the District of Columbia, and that Court, on June 12, 
1951, reversed the judgment of the Municipal Court for the 
District of Columbia dismissing the complaint. (App. 
30-31.) 

STATUTE INVOLVED 

Section 2 of the Act of December 20, 1944, 58 Stat. 819, 
821 (Section 1-245, D. C. Code 1940, Supp. VII), as amended 
by the Act of August 16,1949, 63 Stat. 607: 

“Sec. 2. That the Commissioners of the District 
of Columbia are hereby authorized to appoint such 
number of employees of the District of Columbia as 
they shall consider advisable as contracting officers, 
who, under the direction of the said Commission¬ 
ers, may exercise any powers with respect to mak¬ 
ing and entering into contracts on behalf of said 
District of Columbia and administering said con¬ 
tracts that are now vested by law in the said Com¬ 
missioners, except as herein otherwise provided; 
but no contract of $3,000 or more entered into on 
behalf of said District of Columbia by any contract¬ 
ing officer appointed pursuant to this Act shall be 
binding upon said District of Columbia* or give rise 
to any claim or demand against said District of 
Columbia, until approved by the Commissioners 
of the District of Columbia, or a majority of them, 
sitting as a Board. 

“All contracts entered into by any contracting 
officer in which such contracting officer or any of 
the Commissioners shall be personally interested 
shall be void, and no payment shall be made on any 
of such Contracts by the District of Columbia or by 
any officer thereof. 

“That with respect to all contracts of the Dis¬ 
trict of Columbia which contain stipulations for 
liquidated damages for delay the Commissioners 
of the District of Columbia are authorized and em¬ 
powered to remit the whole or any part of such 
damages as in their discretion may be just and 
equitable.” 
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SUMMARY OF ARGUMENT 

A contracting officer of the Government of the District 
of Columbia, appointed by the Commissioners pursuant 
to Section 2 of the Act of December 20, 1944, as amended, 
58 Stat. 819, 821 (Section 1-245, D.C. Code 1940, Supp. VII), 
has authority to make and enter into contracts on behalf 
of the District of Columbia notwithstanding such contracts 
exceed an amount of $3,000. Approval by the Commis¬ 
sioners of the District of Columbia of a contract made by 
a contracting officer involving $3,000 or more is not a pre¬ 
requisite to the validity of the contract made by the con¬ 
tracting officer. The provision of the statute requiring 
approval by the Commissioners of contracts of $3,000 or 
more is not a condition precedent to the right of the 
District of Columbia to enforce its contract against the 
other contracting party, but only a condition precedent to 
the enforcement of the contract against the District of 
Columbia. Section 2 of the Act of December 20, 1944, 
supra, was enacted for the benefit of the District of Co¬ 
lumbia and not for the benefit of parties contracting with 
the District of Columbia. Where, as here, the Commis¬ 
sioners are prevented from approving a contract involving 
more than $3,000 through no fault of their own, but as a 
result of the action of the other party to the contract, such 
party cannot invoke the failure of the Commissioners to 
approve the contract as a defense to an action by the Dis¬ 
trict of Columbia against him. A contractor is not liable 
to the District of Columbia upon a contract made through 
a contracting officer of the District of Columbia as a con¬ 
sequence of the failure or refusal of the Commissioners to 
take any action either to approve or disapprove the con¬ 
tract. The contract between appellants and the District 
of Columbia was a final agreement between the parties 
and is enforceable, against appellants by the District of 
Columbia as a consequence of appellants’ own default, 
which made it impossible for the Commissioners, in ac- 
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cordance with Section 2 of the Act of December 20, 1944, 
supra, to approve that contract. The contract itself did 
not provide that unless it was approved by the Commis¬ 
sioners appellants were not bound by it. 

The conclusion of the Municipal Court of Appeals for 
the District of Columbia that the contract between appel¬ 
lants and the District of Columbia was enforceable against 
appellants by the District of Columbia properly determined 
the effect of Section 2 of the Act of December 20, 1944, 
supra, and was in complete accord with decisions of the 
Supreme Court of the United States applicable thereto. 

ARGUMENT 

I 

The Purchasing Officer of the District of Columbia, in his 
capacity as a contracting officer, has authority to enter 
into a contract on behalf of the District of Columbia 
in an amount of $3,000 or more. 

The District of Columbia, through one of its duly ap¬ 
pointed contracting officers, the Purchasing Officer, D. C., 
solicited proposals from various suppliers, including appel¬ 
lants, for supplying a disinfectant solution against athlete’s 
foot and dispensers therefor for use in the public schools. 
The proposal forms provided, in the GENERAL CONDI¬ 
TIONS thereof, that 4 ‘The bidder to whom award is made 
must, when required, enter into a written contract within 
ten (10) days after being called upon to do so.” (App. 9.) 
Appellants submitted a proposal which proved to be the 
lowest and the District accordingly advised appellants that 
the contract had been awarded to them (App. 11, 12). The 
contract forms were duly sent to appellants by the District 
(App. 14). Appellants refused to execute the contract 
(App. 17) and did not supply the materials. The District 
purchased the solution and dispensers elsewhere at a higher 
price and brought an action to recover the excess cost. In 
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an effort to avoid the consequences of their default, appel¬ 
lants now contend that the Purchasing Officer had no 
authority to enter into a binding contract involving more 
than $3,000 and, notwithstanding that appellants’ action 
had prevented approval by the Commissioners of the Pur¬ 
chasing Officer’s action, that without approval by the Com¬ 
missioners no valid contract between appellants and the 
District was created. 

The Municipal Court of Appeals in an unanimous opinion 
held otherwise, and in the view of appellee, correctly. 

On page 11 of their brief appellants assert: 

“The Statute involved is a limited grant of 
authority to appoint a number of employees to 
make contracts not in excess of $3,000.00. All 
rules of construction would seem to require that 
its language means that employees so appointed 
do not have the authority to make contracts in 
amounts over $3,000.00.” 

The Statute does not so provide. The language of the 
Statute is clear and unambiguous and does not require in¬ 
terpretation for determination of its significance. Con¬ 
tracting officers, by the terms of the Statute, “may exercise 
any powers with respect to making and entering into con¬ 
tracts on behalf of said District of Columbia and admin¬ 
istering said contracts that are now vested by law in the said 
Commissioners,” Certainly the Commissioners had the 
power to contract with appellants. It follows that the Pur¬ 
chasing Officer of the District of Columbia, by the terms of 
the Statute under which he was appointed a contracting 
officer, possessed the same authority to contract with appel¬ 
lants as was possessed by the Commissioners. In order to 
reach a contrary view, it would be essential that the Statute 
authorize the delegation to contracting officers of authority 
less than the powers vested, by law, in the Commissioners 
of the District of Columbia. The Statute contains no words 
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which limit, in any degree, the authority of contracting 
officers to enter into contracts on behalf of the District of 
Columbia. 

Appellants’ position is predicated upon the provision of 
paragraph 1 of the Statute, which reads: 

“ • # but no contract of $3,000 or more entered 
into on behalf of said District of Columbia by any 
contracting officer * * * shall be binding upon said 
District of Columbia, or give rise to any claim or 
demand against said District of Columbia until ap¬ 
proved by the Commissioners of the District of Co¬ 
lumbia, or a majority of them, sitting as a Board.’’ 

The proviso is not directed to the power of a contracting 
officer to make a contract and, in fact, does not refer to 
that power. It concerns only the right of a party contract¬ 
ing with the District of Columbia through a contracting 
officer to enforce his contract against the District of 
Columbia in the absence of its approval by the Commis¬ 
sioners of the District of Columbia. 

Appellants, obviously, have construed the phrase “except 
as herein otherwise provided” as referring to the language 
of paragraph 1 of the Statute which requires approval by 
the Commissioners of contracts of $3,000 or more. When 
the provisions of paragraphs 2 and 3 of Section 2 of the 
Act of December 20, 1944 are considered it is obvious that 
the phrase “except as herein otherwise provided” refers, 
not to the language immediately following it, but to the 
provisions of paragraphs 2 and 3 of Section 2 of the Act. 
Paragraph 2 of the section makes it clear that Congress did 
not intend that contracting officers should be permitted to 
function as such in matters in which they are personally 
interested by making applicable to contracts made by such 
officers the provisions of Section 1-802, D. C. Code 1940, 
declaring void contracts of the District in which the Com¬ 
missioners are personally interested. Pargraph 3 of Sec- 
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tion 2 makes it clear that contracting officers do not have 
authority to remit liquidated damages called for by Dis¬ 
trict contracts by vesting such authority solely in the Com¬ 
missioners. 

Alluding again to the argument of appellants that only 
the Commissioners may contract for an amount more than 
$3,000, it is to be noted that nowhere in Section 2 of the Act 
is any reference made to bids, proposals, conditional con¬ 
tracts, or to any other type of instrument or agreement of 
lesser significance and of lesser effect than a completely 
negotiated contract If it had been intended by the Con¬ 
gress that the action of a contracting officer in a matter in¬ 
volving more than $3,000 should be provisional only and re¬ 
quired the approval of the Commissioners before a contract 
between the District and the other party could exist, ap¬ 
propriate language would have been used. Instead, the 
word “contract” is used throughout. In order to reach the 
conclusions urged by appellants, this Court would be re¬ 
quired to substitute the word “bid” or “proposal” or 
some other term of equal significance for the word “con¬ 
tract” used by the Congress in the Statute. But such sub¬ 
stitution would negative the remaining provisions of para¬ 
graph 1 of Section 2 of the Act. If a contracting officer may 
not make a contract in cases involving more than $3,000, 
approval of the “contract” by the Commissioners would be 
impossible since, if there is no contract, there can be no ap¬ 
proval of it by the Commissioners and, obviously, no right 
in either of the parties to enforce it or make a claim or de¬ 
mand based upon it. 

Moreover, in order to adopt appellants’ conclusions, this 
Court would be required to declare the proviso of the 
Statute complete surplusage since the Commissioners would 
be unable to approve anything but their own action if only 
the Commissioners could take original action in the making 
of a contract involving more than $3,000. The error of ap¬ 
pellants’ argument is in failing to distinguish between the 
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existence of tiie contract and the existence of rights of the 
parties to that contract to enforce it. That part of the 
Statute which concerns approval of contracts by the Com¬ 
missioners is nothing more and nothing less than a condi¬ 
tion precedent to the maintenance of an action or claim 
against the District of Columbia by a party contracting with 
the District of Columbia. 

The opinion of the Municipal Court of Appeals for the 
District of Columbia properly analyzed the effect of the 
authority given to contracting officers by Section 2 of the 
Act of December 20, 1944, supra. That Court held (App. 
29-30): 

‘ ‘The statute does not prohibit contracting officers 
from making contracts above the specified amount; 
indeed the statute recognizes their authority to 
make such contracts by providing that such con¬ 
tracts be approved by the Commissioners. The 
statute does not declare that contracts requiring 
the Commissioners’ approval shall be void or of 
no effect without such approval. It states that 
without such approval the contracts shall not be 
binding on the District or give rise to a claim or 
demand against the District It does not declare 
such a contract not binding on the other party.” 

Appellants argue that the Municipal Court of Appeals 
“in reading much into the statute that is not there and in 
drawing broad conclusions from what is not in it has taken 
liberties of construction not generally recognized as the 
proper function of the courts.” (App. 10). To the con¬ 
trary, the Municipal Court of Appeals has done nothing 
more than to refer to the language of the Statute itself and 
to predicate its conclusions upon the authority of contract¬ 
ing officers as conferred by the Statute. It is appellants and 
not the Municipal Court of Appeals who attempt to add to 
the Statute language which it does not contain. 
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The construction of Section 2 of the Act of December 20, 
1944, by the Municipal Court of Appeals was wholly 
in accordance with decisions of the Supreme Court 
of the United States in similar matters. 

Part II of appellants’ brief is devoted to the argument 
that the Municipal Court of Appeals for the District of 
Columbia erred in its interpretation of the decisions of the 
Supreme Court of the United States on which it based its 
conclusion that a contract existed between appellants and 
the District of Columbia. The substance of appellants’ 
argument is that, unlike the instant case, the cases relied 
upon by the Municipal Court of Appeals and by appellee 
related to instances in which the authority of the contract¬ 
ing officer to make a binding contract on behalf of the gov¬ 
ernment was unquestioned. This claimed distinction has 
been answered by appellee in Part I of its brief. 

Although the provisions of Section 2 of the Act of De¬ 
cember 20,1944, supra, do not appear in statutes pertaining 
to contracts of the United States, the effect of a statute 
similar to that of the Statute involved in this case has been 
adjudicated by the Supreme Court of the United States. 
This Statute, Section 1 of the Act of June 2, 1862. 12 Stat. 
411, later incorporated as Section 3744, Revised Stat., and 
then repealed on October 21, 1941 (55 Stat. 743, 41 U. S. 0. 
16) provided: 

“That it shall be the duty of the Secretarv of 
War, of the Secretary of the Navy, and of the 
Secretary of the Interior, immediately after the 
passage of this act, to cause and require ev^rv 
contract made bv them, severallv. on behalf of the 
Government, or by their officers under them ap¬ 
pointed to make such contracts, to be reduced to 


writing, and signed by the contracting parties with 
their names at the end thereof, a copy of which 
shall be filed by the officer making and signing the 
contract in the ‘Returns Office’ of the Department 
of the Interior (hereinafter established for that 
purpose) as soon after the contract is made as pos¬ 
sible, and within thirty days, together with all bids, 
offers, and proposals to him made by persons to ob¬ 
tain the same, as also a copy of any advertisement 
he may have published inviting bids, offers, or pro¬ 
posals for the same; all the said copies and papers 
in relation to each contract to be attached together 
by a ribbon and seal, and numbered in regular 
order numerically, according to the number of 
papers composing the w’hole return.” 

This Statute was first construed by the Supreme Court of 

the United States in 1877 in Clark v. United States, 95 U. S. 

539, 24 L. Ed. 518. In that case the Supreme Court said: 

“The Court of Claims has heretofore held the 
Act to be mandatory, and as requiring all contracts 
made with the departments named to be in con¬ 
formity with it. The arguments by which this view’ 
lias been enforced by that court are of great weight 
and, in our judgment, conclusive.” 

And, later in the opinion, the Court said: 

“We are of opinion, therefore, that the contract 
itself is affected and must conform to the require¬ 
ments of the statute until it passes from the ob¬ 
servation and control of the partv who enters into 
it.” 

And further, the Court speaking of the statute, said: 

“It makes it unlawful for contracting officers to 
make contracts in any other way than by writing 
signed by the parties. This is equivalent to prohibit¬ 
ing any other mode of making contracts. Every 
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man is supposed to know the law. A party who 
makes a contract with an officer without having it 
reduced to writing is knowingly accessory to a 
violation of duty on his part. Such a party aids 
in the violation of the law.” 

The Clark case, supra, established the principle that gov¬ 
ernment contracts not made in conformity with Section 1 
of the Act of June 2, 1862, supra, were not enforceable 
against the government. Later, however, the question was 
raised as to whether the government could maintain an 
action against a defaulting contractor when, as in the Clark 
case, the contract between the government and the default¬ 
ing contractor did not conform with the statutory require¬ 
ments for such contracts. In United States v. New York 
& Porto Rico Steamship Co., 197 F. 995, the District Court 
of the United States for the Southern District of New T York 
concluded that Section 3744, Revised Statutes, operated 
solely for the benefit of the United States and did not con¬ 
fer upon a party contracting with the government a right to 
defend his default upon the ground that there had been a 
failure to comply with that Statute. In that case, the 
Steamship Company had submitted a written proposal to 
transport coal for the government. The proposal was ac¬ 
cepted by the Paymaster General of the Navy by telegram. 
Thereafter, the government submitted to the Company 
formal proposal blanks to be executed by the Company. 
The Company never executed the blanks and advised the 
Paymaster General that it would be unable to furnish trans¬ 
portation of the coal required by its proposal. The defense 
of the Steamship Company was that the provisions of Sec¬ 
tion 3744 of the Revised Statutes had not been complied 
with and, therefore, there was no binding agreement be¬ 
tween the parties. To all intents and purposes, the defense 
of the Steamship Company in United States v. New York £ 
Porto Rico Steamship Co. f supra , was identical with that 
presented by appellants in.this case. In rejecting the con- 
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tention of the Steamship Company, the Trial Court, at page 
999 of its opinion, said: 

“The practically undisputed facts show that 
the government officials did everything which they 
were called upon to do . The government, in due 
course, sent the formal proposal blanks for signa¬ 
ture to defendant, and there was nothing further 
which the government could do to assure strict 
technical compliance with the provisions of section 
3744, R. S. In a spirit of helpfulness the gov¬ 
ernment, as was its duty, did everything within its 
power to reduce the damage caused by defendant’s 
default, and by the diversion of tonnage kept that 
damage down to a figure much below the figures 
of the then prevailing market. 

“Defendant now resists the claim of plaintiff on 
the ground that the failure of the contracting 
parties to sign the contract of transportation results 
in no contract or, as defendant puts it, in a void 
contract.” 

The Court, after citing the case of Clark v. United States, 
supra , Monroe v. United States, 184 U. S. 524, and other 
cases relied on by appellants, said: 

“In all these cases a recovery was sought against 
the United States and recovery was denied. Some 
of the cases worked great hardship; notably the 
Clark Case, supra. But beginning with the Clark 
Case, the courts have construed this statute as 
one, the fundamental purpose of which is to pro¬ 
tect the government against fraud and to obviate 
that uncertainty which frequently arises where a 
contract and its terms rest on parol evidence.” 

The Court concluded that: 


“If the statute here under consideration were 
to be construed as allowing the contractor to escape 
his engagements because he fails to sign as he has 
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promised, then this statute might well be entitled 
‘An act to promote fraud. ’ 

“The government, in good faith and in reliance 
upon acceptance of terms of an advertisement or 
invitation, might, time and again, in the event of 
default, be subjected not merely to great financial 
loss, but to the graver results which might follow 
from not providing for the needs of the three im¬ 
portant Departments of War, Navy, and Interior. 

“The contractor, on the other hand, can fully 
protect himself. It is well settled that public offi¬ 
cers are presumed to do their duty, and it cannot 
be assumed that for captious or corrupt reasons 
the appropriate officials will, in a proper case, fail 
to sign a formal contract as required by the statute. 
If the transaction is still in the negotiatory period, 
the contractor is not called upon to do any act or 
expend any money until he holds in his hands the 
duly* executed contract On the other hand, if, as in 
this case, the contractor engages to do that which 
the governemnt invites, and then, for one reason or 
another, declines to sign the formal contract which 
expresses what the parties have agreed to do, the 
door would be swung wide open for experimental or 
collusive bids and tenders, and the government 
would be at the mercy of bidders actuated either by 
corrupt motives or, as in this case, by the exigencies 
of the situation. If there were no such statute, the 
correspondence above referred to would constitute 
a binding and valid contract; but there is such a 
statute, and it steps in, not to relieve the contractor 
of his default, but to protect the government in a 
way which secures it against wrongdoing but which 
does not, in any manner, injure the contractor. 

“I am of the opinion, therefore, that the defend¬ 
ant was legally bound to furnish transportation as 
per its letter of November 13, 1909, and the tele¬ 
gram of acceptance on the same day, signed by the 
Paymaster General.” (Italics supplied.) 


i 


, I 

I 

The Steamship Co. appealed from the decision of the Trial 
Court to the Circuit Court of Appeals. That Court reversed 
the judgment of the District Court. {New York & Porto 
Rico Steamship Co. v. United States, 206 Fed. 443.) 

• ! 

The Circuit Court of Appeals, in its opinion, said: 

i 

I 

“Section 3744 of the Revised Statutes provides 
as follows: 

‘It shall be the duty of the Secretary of War, of 
the Secretary of the Navy, and of the Secretary of 
the Interior, to cause and require every contract 
made by them severally on behalf of the govern¬ 
ment, or by their officers under them appointed to 
make such contracts, to be reduced to writing, and 
signed by the contracting parties with their names 
at the end thereof. ’ U. S. Comp. St. 1901, p. 2510. 

“It is not pretended that the provisions of this 
law were complied with in the present case. The 
negotiations for transporting the coal in question j 
were carried on by the Navy Department on one 
side and the defendant on the other. The agree- j 
raent was not reduced to writing and, of course, it 
was not signed by the parties at the end thereof or 
anywhere else. The language of the statute is so 
clear and explicit that it is not easy to see how there j 
can be any serious question as to its meaning. As¬ 
suming that it was the intention of the law makers 
that no oral agreement, no matter how clear the 
proof, should be recognized, it is difficult to per¬ 
ceive how they could have expressed themselves 
with greater clearness than by directing that every 
■contract shall be reduced to writing and signed by 

both parties with their names at the end thereof. 

• * • »> 

I 

i 

The Court then cited Clark v. United States, supra, and 
St. Louis Hay & Grain Co. v. United States, 191 U. S. 159, j 
24 Sup. Ct. 47, 48 L. Ed. 130, and said: 


l 
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' “The contention that the statute is made only 
for the protection of the government is, we think, 
contrary to good law and good morals as well. 
There is nothing in the language of the act to war¬ 
rant such an interpretation. If it had been the 
intention of Congress to make the signature of one 
of the parties evidence of a contract, it surely 
' would have so said. Instead of doing so r it says 
that the writing must be signed by the contracting 
parties with their names at the end thereof. We 
cannot believe that it was the purpose of Congress 
to permit the government to enforce, as against the 
citizen, an oral agreement or one partly evidenced 
by writing, but which violates all the requirements 
of the statute, and refuse all relief when a citizen 
seeks to enforce a similar contract against the gov¬ 
ernment. It cannot be that the validity of a con¬ 
tract depends upon whether the party of the first 
part or the second part is seeking to enforce it. 
Such a construction would enable the government , 
in cases like the one at bar, to enforce an unsigned 
agreement if favorable to it and repudiate it if 
favorable to the other party. We have nothing to 
do ivith the policy of the law, whether wise or un¬ 
wise, we take it as we find it and construe it ac¬ 
cording to the obvious meaning of the language 
employed. * * *” (Italics Supplied.) 

But the judgment of the Circuit Court of Appeals was 
reversed in turn by the Supreme Court' of the United 
States in United States v. New York & Porto Rico Steam¬ 
ship Company, 239 U. S. 88, 60 L. Ed. 161, 36 Sup. Ct. 41. 
The opinion of the Supreme Court was written by Mr. 
Justice Holmes who, after stating the facts and the exist¬ 
ence of Section 3744 of the Revised Statutes, said: 

“The section originally was part of the Act of 
June 2, 1862, c. 93, 12 Stat. 411, and its purpose is 
manifested by the scope of the act and its title. It 
is called ‘An Act to prevent and punish Fraud on 
the Part of Officers intrusted with making of Con- 



tracts for the Government,’ and this was recog¬ 
nized as the purpose in Clark v. United States, 95 
U. S. 539. In that case some of the Justices thought 
that; the decision went too far in treating the sec¬ 
tion as a statute of frauds even in favor of the 
United States; and while it is established that a 
contract not complying with the statute cannot be 
enforced against the Government, it never has been 
decided that such a contract cannot be enforced, 
against the other party. * * 

“There is no principle of mutuality applicable to 
a case like this, any more than there necessarily is 
in a statute requiring a writing signed by the party 
sought to be charged. The United States needs 
the protection of publicity, form, regularity of re¬ 
turns and affidavit, Rev. Stats., § § 3709, 3718-3724, 
3745-3747, in order to prevent possible frauds upon 
it by officers. A private person needs no such 
protection against a written undertaking signed by 
himself. The duty is imposed upon the officers of 
the Government, not upon him. We see no reason 
for extending the implication of the act beyond 
the evil that it seeks to prevent. Even when a 
statute in so many words declares a transaction 
void for want of certain forms, the party for whose 
protection the requirement is made often may 
waive it, void being held to mean only voidable at 
the party’s choice.” (Italics Supplied) 

This decision of the Supreme Court of the United States 
was reaffirmed by that Court in Ackerlind v. United States, 
240 U. S. 531, 60 L. Ed. 783, 36 S. Ct. 438, and both of these 
decisions were cited by the United States Court of Claims 
in Waters v. United States, 75 Ct. CL 126. In the latter case, 
AVaters had submitted a bid to the government for supply¬ 
ing butter to the United States Marine Corps, and, in his 
bid, had agreed, upon written notice of the acceptance of 
his bid, to execute the standard form of government con¬ 
tract which was attached to the bid. Waters’ offer was ac¬ 
cepted and he was sent a formal written contract for execu- 
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tion. Waters never returned the written contract to the 
United States and failed to deliver any of the butter to the 
Marine Corps. Thereupon, the government purchased 
butter from another source at an increased cost and set 
off the increase against amounts due Waters under other 
contracts. Waters filed suit to recover the amount so set 
off. In finding for the United States, the Court, at page 
135 of its opinion, said: 

“It is well established that the measure of dam¬ 
ages for a breach of an obligation to deliver goods 
is the sum which will place the owner in as good 
position as he would have been if the obligation 
had been fulfilled. When it was found that the 
plaintiff could not fulfill its bid, the defendant acted 
in good faith and with diligence to procure the art¬ 
icle contracted for in the condition required by the 
plaintiff’s undertaking. The parties contemplated 
that the measure of recovery should be the excess 
cost incurred by repurchase in the event of the 
plaintiff’s default, and the latter agreed in its hid 
to execute a contract containing such a provision. 
Garfielde v. United States, 93 U. S. 242; Scott v. 
United States, 44 C. Cls. 524; Purcell Envelope - 
Co. v. United States, 51 C. Cls. 211. 

“The fact that the formal contract was not exe¬ 
cuted by the plaintiff does not prevent the United 
States from recovering the damages sustained. 
United States v. New York & Porto Rico Steam¬ 
ship Co., 239 U. S. 88; Ackerlind v. United States, 

240 U. S. 531; American Smelting & Refining Co. 
v. United States, 259 U. S. 75.” (Italics Supplied.) 

An identical conclusion was reached in the case of Conti 
v. United States, 158 F. 2d 581. 

It can hardly be argued that Section 2 of the Act of 
December 20, 1944, supra , was intended for the benefit of 
parties contracting with the District of Columbia. Its sole 
purpose was to provide for the District of Columbia a 
means for the expedition of the numerous contracts entered 
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into by the District of Columbia in the administration of 
municipal affairs. 

Appellants are not in a position to complain that the 
Commissioners of the District of Columbia did not approve 
the contract made by the Purchasing Officer of the District 
of Columbia with them for they, themselves, prevented 
the Commissioners from acting by their refusal to execute 
the formal contract which they had agreed to execute by the 
terms of their own proposal. The option of approving a 
contract made by a contracting officer in an amount more 
than $3,000 is vested in the Commissioners and not the 
party contracting with the District of Columbia. Section 2 
of the Act of December 20, 1944, is analogous to Sec¬ 
tion 3744 of the Revised Statutes, about which the Su¬ 
preme Court of the United States said: “The duty is im¬ 
posed upon the officers of the Government, not upon him.” 
United States v. New York & Porto Rico Steamship Co., 
supra. 

Equally pertinent to the Statute involved in the present 
case is the language of the Supreme Court of the United 
States in United States v. New York & Porto Rico Steam¬ 
ship Co., supra, when that Court said: 

“Even when a statute in so many words declares a 
transaction void for want of certain forms, the 
parties for whose protection the requirement is 
made often may waive it, void being held to mean 
only voidable at the party’s choice.” 

Section 3744 of the Revised Statutes was no more for the 
benefit of the United States than is Section 2 of the Act of 
December 20, 1944, supra, for the benefit of the District of 
Columbia. If the United States had the right to waive the 
provisions of Section 3744 of the Revised Statutes then, 
certainly, arguendo, the District of Columbia is in no differ¬ 
ent position and is entitled to proceed against appellants 
in thi^s case for breach of appellants’ contract with it to the 
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same extent as was the United States in the New York & 
Porto Rico Steamship Co. case. Even if it be assumed 
that the Statute required the Commissioners, for the bene¬ 
fit of the District of Columbia, to review the contract made 
by the Purchasing Officer of the District of Columbia with 
appellants, that review could and has been waived by the 
District of Columbia in instituting suit against appellants. 
This action is fully in accordance with the conclusion of the 
Supreme Court of the United States. 

Appellants argue that an equitable construction of Sec¬ 
tion 2 of the Act of December 20,1944, supra, would require 
the conclusion that until the Commissioners approve a con¬ 
tract of an amount more than $3,000 made by a contract¬ 
ing officer, no liability under that contract would exist as 
to either party to it. Appellants say, at page 16 of their 
brief: 

“If it is accepting the bid in good faith (and we 
assume it always does) the Commissioners can note 
their approval on the acceptance; they have got 
to review the contract some time, is it not more 
just that they approve it at the time of the accept¬ 
ance so that the contractor will know there is no 
possibility of failure to approve before he begins 
to incur expenses under it.” 

Appellants’ argument would eliminate the contracting officer 
entirely, so far as the making of contracts in amounts more 
than $3,000 is concerned, since the contracting officer would 
have little, if any, function to perform except that of a clerk 
1 in the receipt of papers and that of a messenger in the 
transmittal of those papers to the Commissioners. The 
Statute was designed to relieve the Commissioners, not to 
increase or continue their administrative burden. If the 
Statute does not authorize a contracting officer to make a 
contract in an amount of $3,000 or more, which the Com¬ 
missioners may or may not approve as they, in their dis¬ 
cretion may determine, then the provision for action by the 


Commissioners upon a contract made by the contracting 
officer is mere verbiage, a statutory enactment which has 
no meaning. The statement of appellants at page 16 of 
their brief that: 

“Under the Appellee’s theory the contractor must 
begin to act under the contract as soon as the pur¬ 
chasing officer accepts it because at that time it 
is binding on the contractor and he can be sued 
under it whether or not it is later approved by the 
Commissioners, although he would have no rights 
under it against the District. ” , 

is not an accurate statement of appellee’s position. Ap¬ 
pellee asserts that upon the acceptance by the Purchasing 
Officer of a proposal, a contract binding upon the contractor 
but not binding on the District is created. If and when 
that contract is approved by the Commissioners, sitting 
as a board, the contract is binding on the District. If the 
Commissioners disapprove the contract, such disapproval 
cancels the contract and the contractor is thereby relieved 
of performance. But in any event, the contractor whose 
proposal has been accepted is not subject to suit until he 
has breached his contract. In this case, appellants’ argu¬ 
ment concerning appellee’s position, supra , is a mere ab¬ 
straction. Before the Commissioners could consider the 
contract to determine whether they would approve or dis¬ 
approve it, appellants in fact breached the contract—by an 
anticipatory breach—evidenced by their letter of October 24, 
1949, in which they unequivocally stated that they would 
not perform the contract. This anticipatory breach by ap¬ 
pellants relieved the Commissioners of any obligation to 
thereafter consider, approve or disapprove the contract. 
The law does not require the performance of a useless act. 
The liability of appellants became fixed by their breach, 
and the District thereupon became entitled to sue for such 
breach, as in fact it has done. 
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Reduced to its simplest terms, appellants’ position is 
that in a matter involving a contract of more than $3,000 
processed by a contracting officer, a contractor has the con¬ 
tinuous and absolute option of refusal to carry out his 
agreement by the mere expedient of refusing to execute a 
formal contract thus preventing the Commissioners of the 
District of Columbia from taking the action contemplated 
by the statute. If this be the law, then the statement of the 
District Court in United States v. New York & Porto Rico 
Steamship Co., supra, that: 

“On the other hand, if, as in this case, the con¬ 
tractor engages to do that winch the government 
invites, and then, for one reason or another, de¬ 
clines to sign the formal contract which expresses 
what the parties have agreed to do, the door would 
be swung wide open for experimental or collusive 
bids and tenders, and the government would be at 
the mercy of bidders actuated either by corrupt 
motives or, as in this case, by the exigencies of 
the situation. • • • ” 9 

is most appropriate to the situation here presented. 

Ill 

The contract between appellants and the District of Columbia 
did not provide that unless it was approved by the Commis¬ 
sioners appellants were not bound by it 

Appellants argue in Part HI of their brief (p. 17) that 

“The contract in this case stated that it was 
subject to the approval of the Commissioners; and 
that approval was never given. * # V’ 

From this incomplete summation of the language employed, 
appellants argue that lack of approval by the Commis- 
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sioners excuses appellants from performance of their ob¬ 
ligations. An analysis of the language of paragraph 3 of 
the General Conditions of appellants ’ proposal and of cor¬ 
respondence between appellants and District officers shows 
conclusively the invalidity of appellants’ argument. Those 
General Conditions provide (App. 9): 

“3. Contract .—The bidder to whom award is 
made must, when required, enter into a written 
contract within ten (10) days after being called 
upon to do so. (See in this connection Sec. 2, Act 
of Congress of December 20, 1944, 58 Stat. U. S., 
pp. 821-822) which latter Act provides that no con¬ 
tract of $1,000 or more entered into on behalf of the 
District of Columbia by a contracting officer ap¬ 
pointed pursuant to this Act (Purchasing Officer, 

D. C., so appointed) shall be binding upon said 
District of Columbia, or give rise to any claim or 
demand against said District of Columbia until ap¬ 
proved by the Commissioners of the District of 
Columbia, or a majority of them, sitting as a 
Board.” 

The approval by the Purchasing Officer of the report of 
the Advisory Committee on Awards, copy of which was 
furnished appellants (App. 11, 12) advised appellants that 
their proposal was 

“Approved, subject to execution of a formal con¬ 
tract bv the successful bidder and the Purchasing 
Officer, D. C. (Contracting Officer) and approval 
by the Commissioners, D. C., or a majority of them 
sitting as a Board, as provided by law. Contract 
forms from the Contract Section will follow. Pur¬ 
chase orders will be issued immediately following 
approval of contract.” 

This statement, perhaps, more than any other recital in 
the documents relating to the contract between appellants 
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and the District of Columbia, is destructive of appellants’ 
contention. It provided four things: First, it was an ac¬ 
ceptance of appellants’ proposal; Second, it required appel¬ 
lants to execute a formal contract; Third, it referred to 
approval of the contract by the Commissioners of the Dis¬ 
trict of Columbia pursuant to Section 2 of the Act of Decem¬ 
ber 20, 1944, to which reference was made in paragraph 3 
of the General Conditions of appellants’ proposal; and. 
Fourth, it provided that “Purchase orders will be issued 
immediately following approval of contract.” This fourth 
point effectively disposes of appellants’ contention (Appel¬ 
lants’ Br. p. 18) that: 

“* * * the contractor has no right to demand any¬ 
thing of the District but must himself get ready to 
perform in accordance with the terms of the con¬ 
tract regardless of approval. # • *” 

Appellants cannot complain as to any of the matters cover¬ 
ed by the notice of the acceptance of their proposal. In their 
proposal appellants agreed upon acceptance of their pro¬ 
posal to execute a formal contract within ten days after 
being called upon to do so. The Purchasing Officer of the 
District of Columbia, by his acceptance, merely invoked the 
agreement of appellants to execute the formal contract 
which would be presented to the Commissioners for ap¬ 
proval under Section 2 of the Act of December 20, 1944. 
Appellants ’ position now is that since they refused to exe¬ 
cute the formal contract, thereby making it impossible for 
the Commissioners to act upon such a document, they are 
relieved of liability. In actuality, however, the position of 
appellants, as expressed in their letters to the District of 
Columbia (App. 12, 16), was not that no contract existed 
between them and the District of Columbia, but only that 
they were unable to obtain the chemical supplies which they 
had proposed to deliver to the government. In their 
letter of October 24, 1949 (App. 13) appellants said: 


uistnct rsunamg, 
Washington 4, D. C. 
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STATEMENT OF QUESTION PRESENTED. 

The question presented is, should Section 2, Act of De¬ 
cember 30, 1944, 58 Stat. 819; Section 1-245, District of 
Columbia Code, 1940 Edition, Supp. Vil, be construed to 
make a contract over $3,000.00 1 which contains a provision 
that it was approved by the Purchasing Officer of the Dis¬ 
trict of Columbia, subject to the Commissioner’s approval, 
but which has never been approved by the Commissioners, 
binding on the party negotiating with the District although, 
as conceded by all parties, it is unenforceable against the 
District of Columbia? 

1 See amendment by Act of August 16, 1949, Public Law 230, 81st Congress, 
1st Sess. 
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No. 11,060 


GEORGE W. SINGLETON and E. PARKER YUTZLER, 
trading as SINGLETON & YUTZLER CO., Appellants 

v. 

DISTRICT OF COLUMBIA, a Municipal Corporation, 

Appellee . 


Appeal from the Municipal Court of Appeals for the 

District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment of the Municipal 
Court of Appeals for the District of Columbia reversing 
the judgment of the Municipal Court for the District of 
Columbia dismissing a complaint for breach of contract on 
the ground that the complaint failed to state a claim against 
the defendant on which relief could be granted because no 
valid contract was executed by the defendants; the amount 
of the damages alleged in the complaint was $813.61. The 
Municipal Court for the District of Columbia had jurisdic¬ 
tion under Section 11-755, Supp. VII of the District of Co- 
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lumbia Code, 1940 Edition, the Municipal Court of Appeals 
for the District of Columbia had jurisdiction under Section 
11-772, Supp. VII of the District of Columbia Code, 1940 
Edition, and this court has jurisdiction under Section 
11-773, Supp. VlX of the District of Columbia Code, 1940 
Edition. 


STATEMENT OF THE CASE. 

On July 27, 1950 the District of Columbia, the Appellee 
herein, filed a complaint in the Municipal Court for the 
District of Columbia against George W. Singleton and E. 
Parker Yutzler, Partners, T/A Singleton & Yutzler Co., the 
Appellants herein, having their place of business at 39-41 
Cortlandt Street, New York, New York. (App. 2.) The 
complaint, a Class A Civil Action, alleged in substance that 
the defendants, by a written proposal dated August 29, 
1949 (the Proposal was attached to the complaint in full 
as Exhibit “A”, (Record p. 6) had offered to furnish and 
deliver to various public schools of the District of Colum¬ 
bia within a period of fifteen to thirty calendar days after 
date of the order of the Purchasing Officer, D. C., and in 
strict accordance with the terms and conditions set forth 
in the Proposal, a specified quantity of a prophylactic solu¬ 
tion against tineatrichophyton (Athletes Foot) for a total 
price of $7,530.15 subject to a discount of one per cent 
(1%) for payment by the District of Columbia within ten 
days after receipt of the materials. The Proposal submit¬ 
ted by defendants contained the statement that the defend¬ 
ants agreed, “upon receipt of written notice of the accept¬ 
ance of this proposal to execute, if required, a formal con¬ 
tract in strict accordance with the proposal as accepted, 
within ten (10) days after being called upon to do so.” 
(App. 7.) and a provision to this effect was contained in 
paragraph 3 of the section of the Proposal entitled “Gen¬ 
eral Conditions”, reading as follows: 

“3. Contract. —The bidder to whom award is made 
must, when required, enter into a written contract 
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within ten (10) days after being called upon to do so. 

(See in this connection Sec. 2, Act of Congress of De¬ 
cember 20, 1944, 58 Stat. U. S., pp. 821-822) which lat¬ 
ter Act provides that no contract of $1,000 or more 
entered into on behalf of the District of Columbia by 
a contracting officer appointed pursuant to this Act 
(Purchasing Officer, D. C., so appointed) shall be bind¬ 
ing upon said District of Columbia, or give rise to any 
claim or demand against said District of Columbia 
until approved by the Commissioners of the District 
of Columbia, or a majority of them, sitting as a 
Board.’’ (App. 9.) 

The complaint also referred to Paragraph 7 of the Gen¬ 
eral Conditions of the Proposal specifying the remedies 
available to the District of Columbia in the event the de¬ 
fendants should refuse to deliver the materials listed in 
the proposal. This paragraph authorized the District of 
Columbia, in the event of a default by the defendants, to 
obtain the materials from other sources; and provided that 
should the cost to the District of Columbia for such mate¬ 
rials exceed the price at which the defendants had proposed 
to furnish the materials, the defendants should be liable to 
the District of Columbia for such excess cost. (App. 

3 and 9) 

The complaint stated that on September 19, 1949 and 
within the period of thirty (30) days specified by the terms 
of the defendants’ proposal, the District of Columbia ac¬ 
cepted said proposal and advised the defendants in writing 
by mail of such acceptance. The acceptance contained the 
following condition: 

“Approved subject to execution of a formal contract 
by the successful bidder and the Purchasing Officer, 

D. C. (contracting officer) and approval by the Commis¬ 
sioners, D. C. or a majority of them sitting as a Board, 
as provided by law. Contract forms from the Contract 
Section will follow. Purchase orders will be issued im¬ 
mediately following approval of contract.” (App. 11) 
(Italics supplied.) 
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The complaint further stated that on September 27,1949, 
the District of Columbia forwarded to the defendants a 
formal contract for execution by them, (neither the formal 
contract nor the acceptance showed an approval by the 
Commissioners) and that on October 24, 1949, the defend¬ 
ants by letter advised the District of Columbia that they 
could not furnish to the District of Columbia the materials 
specified in their proposal (App. 5) A copy of defendants ’ 
letter was attached to the complaint as Exhibit “C”. (App. 
12 ) The complaint also alleged that the District of Colum¬ 
bia, by letters dated October 25 and October 26, 1949, de¬ 
manded of the defendants that they execute a formal con¬ 
tract and stated in its letters that unless the defendants 
executed such contract and returned it to the District of Co¬ 
lumbia by November 1,1949, the District of Columbia would 
purchase the materials from other sources and would hold 
the defendants liable for any excess cost therefor. (App. 
5) Copies of the letters were attached to the complaint as 
Exhibits “D” and “E’\ (App. 14 and 15) The defend¬ 
ants, by letter dated October 27, 1949, advised the District 
of Columbia that they could not execute a formal contract 
because they could not supply to the District of Columbia 
materials specified in their proposaL A copy of this letter 
was attached to the complaint as Exhibit “F”. (App. 16) 
It was also alleged in the complaint that as a result of the 
default of the defendants and the breach by them by their 
agreement, the District of Columbia was required to pur¬ 
chase the materials from another source at a cost which 
was $813.61 in excess of the price for which the defendants 
had proposed to furnish the materials. (App. 6) 

The District of Columbia demanded judgment for $813.61. 
(App. 6) 

On September 29, 1950, the defendants filed a Motion to 
Dismiss the complaint on the ground that it failed to state 
a claim against them upon which relief could be granted. 
(App. 18) Specifically, defendants based their motion on 
the ground that no contract existed between the parties be¬ 
cause of the failure of the District Commissioners to ap- 
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prove the contract as provided in the acceptance as quoted 
above and as required by Section 1-245, District of Colum¬ 
bia Code, 1940 Edition, Supp. VII. 

On January 4, 1951 the Motion to Dismiss the complaint 
was granted by the Honorable Frank H. Myers, Judge, Mu¬ 
nicipal Court for the District of Columbia. (App. 19) On 
the same date, the Trial Judge filed a written opinion con¬ 
cluding that the motion of the defendants to dismiss the 
complaint should be granted. (App. 19) On January 4, 
1951, the complaint was dismissed. (App. 25) 

The Appellee filed a Notice of Appeal to the Municipal 
Court of Appeals for the District of Columbia on January 
10,1951, and that Court reversed the Judgment of the Mu¬ 
nicipal Court for the District of Columbia on June 12,1951. 
(App. 30) 

On June 16, 1951, the appellant filed a petition in this 
court for an allowance of an appeal from the judgment of 
the Municipal Court of Appeals and this appeal was al¬ 
lowed by this court on July 31, 1951. (App. 31) 

STATUTE INVOLVED. 

Section 2, Act of December 20, 1944, 58 Stat. 819, 821. 
Section 1-245, District of Columbia Code, 1940 Ed. Supp. 
VII. 

“The Commissioners of the District of Columbia are 
authorized to appoint such number of employees of the 
District of Columbia as they shall consider advisable 
as contracting officers, who, under the direction of the 
said Commissioners, may exercise any powers with re¬ 
spect to making and entering into contracts on behalf 
of said District of Columbia and administering said 
contracts that are now vested by law in the said Com¬ 
missioners, except as herein otherwise provided; but 
no contract of $1,000 2 or more entered into on behalf 
of said District of Columbia by any contracting officer 
appointed pursuant to sections 1-244 to 1-249 shall be 
binding upon said District of Columbia, or give rise to 

2 Increased to $3,000.00 by Act of August 16, 1949, Public Law 230, Slst 
Cong., 1st Sess. 
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any claim or demand against said District of Columbia, 
until approved by the Commissioners of the District 
of Columbia, or a majority of them, sitting as a 
Board. ’ ’ 


STATEMENT OF POINTS. 

1 . The Municipal Court of Appeals for the District of 
Columbia erred in ruling that under Section 1-245, Supp. 
VII, D. C. Code, 1940 Edition the purchasing officer of the 
District of Columbia has the power to make and enter into 
a binding and subsisting contract of $3,000.00 or more on 
behalf of the District of Columbia without the approval of 
the Commissioners of the District of Columbia. 

2. The Municipal Court erred in ruling that when a gov¬ 
ernment contract is made subject to the approval of a higher 
authority a valid and subsisting contract, binding on the 
person contracting with the government, may exist without 
such approval. 

3. The Municipal Court of Appeals for the District of 
Columbia erred in ruling that an acceptance which is made 
subject to the approval of some third person is an uncondi¬ 
tional acceptance which will bind the offeror to a valid and 
subsisting contract without the approval of such third per¬ 
son. 


SUMMARY OF ARGUMENT. 

1. The Municipal Court of Appeals has ruled that under 
Section 2, Act of December 20, 1944, 58 Stat. 819, 821, Sec¬ 
tion 1-245, District of Columbia Code, 1940 Edition, Supp. 
VH, a purchasing officer may make a valid and subsisting 
contract in an amount exceeding $3,000.00, and which pro¬ 
vides that it is subject to the approval of the District Com¬ 
missioners, enforceable against the party negotiating for a 
contract with the District of Columbia, without first obtain¬ 
ing the approval of the District Commissioners, while ad¬ 
mitting that such a contract would not be enforceable 
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against the District of Columbia. Appellee submits that this 
statute makes it clear that officers appointed by the Com¬ 
missioners for the purpose of making contracts for the Dis¬ 
trict of Columbia do not have the power to make and enter 
into contracts in an amount exceeding $3,000.00 without first 
obtaining the approval of the Commissioners. 

2. It is submitted that the Supreme Court, in a similar 
contractual situation, has ruled that when a final and ap¬ 
proving judgment on a contract is given to some higher 
authority by a covenant so expressed as to constitute a con¬ 
dition precedent to the taking effect of the contract, the 
engagement does not end with the bid and its acceptance, 
but requires such final and approving judgment before it 
becomes a binding contract on either party. 3 

3. Where Congress has not adopted a different standard 
it is customary to apply to the construction of government 
contracts the principles of general contract law. It is an 
axiomatic rule of general law that an unconditional accept¬ 
ance is a condition precedent to the existence of a binding 
contract. Where an agreement is made subject to the assent 
of a third party it must be looked on as a conditional agree¬ 
ment. The acceptance in this case was clearly conditioned 
upon the approval by the District. 


ARGUMENT. 


The Purchasing Officer of the District of Columbia Did Not 
Have the Power to Enter Into a Contract for an 
Amount in Excess of $3,000.00. 

It should be borne in mind that the power of the District 
Commissioners and of any officer appointed by them to 
make and enter into contracts stems entirely from statute. 4 

s Monroe V. United States, 1S4 IJ. S. 524, 22 Sup. Ct. Rep. 444. 

* Section 2, Act of December 20, 1944, 58 Stat. 819, 821, Section 1-245, 
District of Columbia Code, 1940 Edition, Supp. VII, as amended by Act of 
August 16, 1949, Public Law 230, 81st Cong., 1st Sess. 

Act of June 11, 1878, 20 Stat. 103 (Sec. 1-801, D. C. Code, 1940). 



In the absence of the statute involved, only the Commis¬ 
sioners have any contractual authority on behalf of the 
District of Columbia; the purchasing officer’s authority to 
make and enter contracts is derived entirely from this 
statute. 

It will be noted that the statute in question authorizes 
the District Commissioners to appoint employees who ‘ ‘may 
exercise any powers with respect to making and entering 
into contracts on behalf of the District of Columbia * • * 
that are now vested in the said Commissioners, except as 
herein otherwise provided (Italics supplied.) What is the 
proviso? It says that if the contract is in an amount ex¬ 
ceeding $3,000.00 the Commissioners cannot delegate the 
authority to make and enter into it to a subordinate but 
must approve it themselves before it become binding. That 
this is a fair construction is evident, first, by the plain ordi¬ 
nary meaning of the language of the statute and, second, 
from the title of the act amending this section of the Code 
by increasing the authorized amount to $3,000.00. The title 
says the law is: 

“An Act to authorize the Commissioners of the Dis¬ 
trict of Columbia to appoint officers to make contracts 
in amounts not exceeding $3,000.00.” 

It is recognized that the title is not part of the law but it is 
often, as in this case, a reliable guide to the purpose and 
intent of the legislature. It would seem to be clear that Con¬ 
gress limited the power of the Commissioners to delegate 
the authority to make contracts to those involving amounts 
not exceeding $3,000.00. 

The Municipal Court of Appeals, in its opinion, said: 
“The requirements that contracts over a certain amount be 
approved by the Commissioners was clearly enacted for the 
benefit of the District and not for parties contracting with 
the District.” Obviously the statute was enacted for the 
benefit of the District, but, just as obviously, the benefit in¬ 
tended was to relieve the Comissioners of the burdensome 
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detail of making and entering into every little contract nec¬ 
essary for the District’s business and thus save their time 
for more important matters. At the same time Congress, 
also obviously, wanted the responsibility for contracts over 
$3,000.00 to remain with the Commissioners. It certainly 
was not the purpose and intent of Congress in enacting this 
law to give the District a legal advantage over contractors 
by making a contract enforceable against contractors but 
not enforceable against the District. 

The lower court said that “the statute does not prohibit 
contracting officers from making contracts above the speci¬ 
fied amount”. What would be the necessity for such a 
provision? It should be remembered that such officers 
start out with no contracting authority. The statute is a 
grant of authority to make and enter contracts not exceed¬ 
ing $3,000.00; an additional provision that they have no 
authority to make contracts in excess of $3,000.00 would be 
redundant. The Municipal Court of Appeals adds that 
“indeed the statute recognizes their authority to make such 
contracts by providing that such contracts be approved by 
the Commissioners.” It is submitted that this argument 
reads something into the statute which is simply not there. 
The statute doesn’t recognize such officers’ authority to do 
anything. As stated before, the statute is a grant of spe¬ 
cific and limited authority to make and enter into a certain 
class of contracts; that is, contracts not exceeding 
$3,000.00. 

The lower court further argues that “the statute does 
not declare that contracts requiring the Commissioners’ 
approval shall be void or of no effect without such 
approval.” Is it necessary that such a statute contain 
such a provision before the courts will say that the grant 
of authority is limited to these things specifically set forth 
in the law? It is respectfully submitted that such a provi¬ 
sion would also be redundant and such a rule of construc¬ 
tion would make a law well nigh impossible to understand. 
Apparently the lower court has concluded that because 
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Congress did not add the words snggested it mnst have 
meant to include a broader grant of authority than is 
expressly given. 

The Municipal Court of Appeals in reading much into 
the statute that is not there and in drawing broad conclu¬ 
sions from what is not in it has taken liberties of construc¬ 
tion not generally recognized as the proper function of the 
courts. In a well considered case the Maryland Court of 
Appeals said: 

“ Generally, a court is not at liberty to surmise a legis¬ 
lative intent contrary to the letter of the statute, or to 
indulge in the license of inserting or omitting words 
with the object of making the statute express an intent 
which is not evidenced in the original form. Where 
the language is unambiguous, the court has no power 
to evade it by forced and unreasonable construction in 
order to assert its own ideas of policy or morals. In¬ 
terpolation of words, in order to make a statute include 
matters which the Legislature did not expressly in¬ 
clude, invades the function of the Legislature. • • * 5 

The statute involved is designed to relieve the District 
Commissioners of some of their contractual duties but it 
expressly leaves with the Commissioners responsibility for 
contracts in excess of $3,000.00. It does not transfer all of 
their contractual responsibility to subordinate officers. It 
is not a statute comparable to the former federal statute, 
Rev. Stat. #3744, construed by the Supreme Court in the 
cases relied on by the appellee and the Municipal Court of 
Appeals, discussed in the next section of this brief. The 
District of Columbia has a statute similar to Rev. Stat. 
#3744, that is Sec. 1-803, District of Columbia Code, 1940 
Edition, cited by Judge Myers, the trial Judge in the 
Municipal Court for the District of Columbia, in his opin¬ 
ion in this case. (App. 22) Both Rev. Stat. #3744 and 
Sec. 1-803 of the District of Columbia Code merely pre¬ 
scribe the form of contracts; that is, the contracts must be 

5 Bosel et al. v. Dorsey, 191 Md. 229. 
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in writing, signed by the parties, and filed in a certain 
office. 

The Statute involved is a limited grant of authority to 
appoint a number of employees to make contracts not in 
excess of $3000.00. All rules of construction would seem 
to require that its language means that employees so 
appointed do not have the authority to make contracts in 
amounts over $3000.00. 


EL 

In a Similar Contractual Situation the Supreme Court Has 
Ruled That Approval by the Higher Authority Is a 
Condition Precedent to a Valid and Subsisting Con¬ 
tract. 

The cases relied upon by the Appellee and apparently 
regarded as authority for its opinion by the Municipal 
Court of Appeals involve the interpretation placed on a 
former federal statute, Rev. Stat. #3744. That statute 
required all contracts made by the Secretaries of War, 
Navy, and Interior, or by officers under them appointed to 
make such contracts, to be reduced to writing, signed by 
the contracting parties, and filed in a particular office. The 
cases have held on the one hand that the statute made it 
unlawful for contracting officers to make contracts in any 
other way than by writing signed by the parties and that 
unless the contracts were so made they were not enforce¬ 
able against the United States. 6 On the other hand, the 
Supreme Court has held that when the United States 
brought an action on a contract not made in compliance 
with the statute, the statute did not bar recovery by the 
Government. 7 

However, what the Municipal Court of Appeals and the 
Appellee have overlooked is the difference between the 
statute in question in those cases and the one involved here 

6 Cleric v. United States, 95 TJ. S. 539. 

t United States v. New York # PJtJSJS. Co., 239 U. S. 88. 
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and the difference between the facts in those cases and the 
facts in this case. Rev. Stat. #3744 merely sets forth the 
form in which the contracts should be executed before they 
can become binding on the United States; the statute did 
not involve the authorization for the appointment of sub¬ 
ordinate officers to make and enter into certain classes of 
contracts as does the statute in question in this case. In 
the cases relied upon by the Respondent (heretofore cited) 
there was no question about the authority of the officers 
who made the contracts to so make and enter into them; in 
the case at bar, however, the contracting officer was oper¬ 
ating under a statute that granted him limited authority 
to make and enter into contracts, the contract in question 
was beyond the limit of that authority and the said contract 
itself contained a provision that it was accepted subject 
to the approval of another officer who had the authority to 
make it and that authority was never exercised. 

The Supreme Court compared Rev. Stat. #3744 to a 
statute of frauds 8 and, of course, held that there is no prin¬ 
ciple of mutuality applicable in such a case. The statute 
involved in this case can hardly be compared to a statute 
of frauds. It does not set forth any requirements for the 
form of the contract; to repeat, it is a grant of authority 
to appoint subordinate officers to make a certain limited 
class of contracts and the contract in this case was not 
within the class of contract such subordinates could be 
authorized to make. As previously mentioned, the statute 
in the District of Columbia comparable to Rev. Stat. #3744 
is Sec. 1-803, D. C. Code, 1940 Edition. (App. 22) These 
two statutes are almost identical. They require the con¬ 
tracts to be reduced to writing, signed by the parties, and 
to be filed in a certain office. If Sec. 1-803 was the statute 
involved it is clear that the cases relied on by appellee and 
the Municipal Court of Appeals would be controlling. But 
the statute involved in this case is a different type of stat¬ 
ute covering an entirely different subject matter. 

8 United States v. New York 4" PJIJSJi. Co., 239 U. S. 88. 
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The Municipal Court of Appeals and the Appellee relied 
on another Supreme Court case in which Rev. Stat. #3744 
was involved and cited it for the authority that under the 
said statute “The contract is not unlawful in the prelimi¬ 
nary stage, or even void in a strict sense, but simply not 
to be enforced against the United States/ * But this 
court’s attention is called to the sentence which imme¬ 
diately preceded the sentence quoted. It says: “It is the 
contract that has been made through the agent authorized 
to make it that is to be reduced to writing, and if a clerk 
or some other agent makes a mistake we perceive no reason 
why the writing should not be made to conform to the 
fact.” (Italics supplied.) Note, in that case as in all 
the other cases relied upon by the Appellee, the contract 
had been made by an agent authorized to make it. 

Appellant does not argue with rule that mere failure to 
reduce a contract to a formal writing does not, of itself, 
mean that there is no contract binding on the parties. But 
that is not the question involved in this case. The point is 
that no contract was made by the only party authorized 
by law and the terms of the agreement to make it on behalf 
of the District of Columbia. 

It is submitted that the Supreme Court, in a case similar 
to the case at bar on the most important fact, has ruled 
that when a contract contains a provision that it is subject 
to the approval of some higher authority there is no bind¬ 
ing contract on either party until such approval is given. 10 
In that case the United States advertised for proposals to 
build a canaL The plaintiff submitted a bid which was 
accepted. The formal contract was drawn and it contained 
the following provision: “This contract shall be subject 
to approval of the chief of engineers, United States 
Army. ’ ’ The formal contract was signed by an officer sub¬ 
ordinate to the chief of engineers and the plaintiff; all the 
formalities of Rev. Stat. #3744 were complied with but 

0 Ackertind v. United States, 240 U. S. 531. 

10 Monroe v. United States, 184 TJ. S. 524, 22 Sup. Ct. Rep. 444. 
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the chief of engineers never approved the contract 
although he had ordered that it be accepted. The plaintiff 
started to perform the contract and while the work was 
progressing he was stopped by the United States and the 
contract abrogated. The plaintiff sued the United States 
for expenses incurred and the profit he would have made. 
Judgment was entered for the defendant. The Supreme 
Court said: 

“ * • * It is the final written instrument that the stat¬ 
ute contemplates shall be executed and signed by the 
parties, and which shall contain and he the proof of 
their obligations and rights. And it was such written 
instrument that was to be approved by the Chief or 
Engineers. The approval was to be a future act. The 
provision of the contract was: ‘This contract’ (That 
is, the instrument to which the contracting officer and 
the claimants attached their signatures and seals) 
‘shall be subject to approval by the Chief of Engineers 
of the United States Army.’ The approval, there¬ 
fore, did not consist of something precedent, but was 
to consist of something subsequent. That which pre¬ 
ceded was inducement only, and contemplated an in¬ 
strument of binding and remedial form, and hence to 
contain covenants imposing obligations and giving 
rights and remedies, containing provisions for the time 
of the performance and the manner of it; provisions 
for changes and for extra work—indeed, of the pro¬ 
visions which prudence and necessity require and 
those which the statutes of the United States might 
require. And the final right to see that this was done, 
the parties agreed, should be devolved on the Chief of 
Engineers, and it was not satisfied by prior instruc¬ 
tions. In other words, a final reviewing and approving 
judgment was given to the Chief of Engineers, and was 
given by a covenant so expressed as to constitute a 
condition precedent to the taking effect of the contract. 
If the covenant did not mean that it was idle. 
Construed as prospective, it had a natural purpose. 
The engagement of the parties did not end with the 
bid and its acceptance. The performance of the work 
was to be secured and the final judgment of what was 
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necessary for that, as we have already said, was to 
be given by the Chief of Engineers.” (Italics sop- 
plied.) 

And so in this case, the bid proposal and the acceptance 
by the purchasing officer was a negotiation preceding a 
binding contract and “was inducement only, and contem¬ 
plated an instrument of binding and remedial form” 
which, however, was never executed. Also, “a final re¬ 
viewing and approving judgment” was given by statute 
and the agreement to the Commissioners, “and was given 
by a covenant so expressed as to constitute a condition 
precedent to the taking effect of the contract.” 

It might be urged by the Appellee that the Monroe case 
is a case which decided the right of a claimant against the 
government under such circumstances. But the United 
States Court of Claims has expressed itself on the effect 
of such a provision upon the rights of a claimant and the 
government. Citing the Monroe case, the Court of Claims 
said: 

“It has been decided repeatedly by this Court that a 
contract providing for the approval of a superior offi¬ 
cer is not a valid subsisting agreement until such 
approval is made according to the contract.... 

The Supreme Court in Camden Iron Works v. United 
States (181 U.S., 453) and Monroe v. United States 
(184 U.S., 524) affirmed this doctrine. Neither the 
contractor nor the defendants incurred liabilities 
under the contract until it was approved. The defend¬ 
ants were in no position to assert rights under a con¬ 
tract which they neglected to execute. The Contract 
having expressly held in abeyance the date of its 
validity and lodged in a supervising official the final 
word of assent or dissent, made the approval thereof 
a condition precedent to its binding character. (Italics 
supplied.) 11 


n M. K. CatheU v. The United States, 46 Ct. CL 36S, 371. 



16 


Such a construction of the statute and the contract works 
no hardship upon the District. If it is accepting the bid 
in good faith (and we assume it always does) the Commis¬ 
sioners can note their approval on the acceptance; they 
have got to review the contract some time, is it not more 
just that they approve it at the time of the acceptance so 
that the contractor will know there is no possibility of fail¬ 
ure to approve before he begins to incur expenses under it. 
Surely Appellee does not contend that the approval by the 
Commissioners is a mere formality and thus infer that 
Congress intended it to be an “escape hatch” for the Dis¬ 
trict if it should later decide it did not want to go through 
with a contract. Under the Appellee’s theory the con¬ 
tractor must begin to act under the contract as soon as the 
purchasing officer accepts it because at that time it is bind¬ 
ing on the contractor and he can be sued under it whether 
or not it is later approved by the Commissioners, although 
he would have no rights under it against the District. 
Such, we are sure, is not the law and such, we are even 
more certain, was not the intention of Congress in passing 
the statute in question. 


m. 

Final and Approving Judgment on the Contract Was Given 
to the District Commissioners by a Covenant so Ex¬ 
pressed as to Constitute a Condition Precedent to the 
Taking Effect of the Contract. 

The principles of general contract law apply to govern¬ 
ment contracts. The Supreme Court has recently said: 

“It is customary, where Congress has not adopted a 
different standard to apply to the construction of gov¬ 
ernment contracts the principles of general contract 
law.” 12 


12 Pride 4r Sons, Inc. v. United States, 332 IJ. S. 407, 411; 68 S. Ct- 123; 
92 L. Ed. 32. 
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Wherein has Congress adopted a different standard which 
would apply to this case? It is submitted that Congress 
has not done so. 

The contract in this case stated that it was subject to 
the approval of the Commissioners; and that approval was 
never given. The Supreme Court in the Monroe case, 
supra, has said that under such circumstances there is no 
contract binding on either party. It is an axiomatic rule 
of general law that 

“Where an agreement is made subject to the consent 
of a third party, it must be looked on as a conditional 
agreement, dependent on such consent being given 
within a reasonable time, in default of which the agree¬ 
ment must be taken not to have become effective.” 13 

The proposition is almost too elementary to tax the pa¬ 
tience of the court by arguing it. The Federal court has 
said 


“ • • • it is elementary that the making of a contract 
is not concluded so long as, in the contemplation of 
both parties thereto, something remains to be done to 
establish contract relations. The law does not regard 
an arrangement as completed which the parties there¬ 
to regard as incomplete.” 14 

The Supreme Court has said: 

“ * • # We are of the opinion that this evidence shows 
that the contract upon which this suit is brought never 
went into effect; that the condition upon which it was 
to become operative never occurred, ... it is one of 
that class of cases, well recognized in the law, by which 
an instrument, whether delivered to a third person as 
an escrow or to the obligee in it, is made to depend, as 
to its going into operation upon events to occur or to 
be ascertained thereafter.” 15 


13 17 Corpus Juris Secundum 384. 

n Ins. Co. of North America v. U. S., 159 F. 2d 699, 701. See also Williston 
on Contracts, 1920 Edition, Vol. 1, Sec. 28. 

15 Ware v. Allen, 128 TJ. S. 590, 32 L- Ed. 563. 
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The lower court has, in its opinion, apparently ignored 
the rules of general contract law as they apply to the con¬ 
tract in this case. In so doing it apparently has concluded 
that Congress has adopted a different standard for con¬ 
tracts with the District of Columbia when it passed the 
statute in question. What is there in this statute which 
warrants such a conclusion? 

The Municipal Court of Appeals, in justifying its posi¬ 
tion, says that “the bidder is ... in a position, when noti¬ 
fied of acceptance of his bid, to insist that no work will be 
done or goods delivered by him until a formal contract is 
executed and approved by the Commissioners, and prob¬ 
ably he has the right to demand that the Commissioners 
approve or disapprove within a reasonable time; . . . ” 
(italics supplied) Unfortunately that is not the purport 
of its decision when it upholds the position of the Appellee. 
The Appellee argues and the effect of the lower court’s de¬ 
cision is that there was a valid, subsisting and binding con¬ 
tract at the time of the acceptance by the purchasing officer 
and that the only effect of the Commissioners’ approval 
was to give the contractor a legal right to sue the District 
on the contract in the event of default by the District. If 
that position is true the contractor has no right to demand 
anything of the District but must himself get ready to per¬ 
form in accordance with the terms of the contract regard¬ 
less of approval. If such a contract should require certain 
performance by a certain time the contractor, under the 
Appellee’s theory, must perform by that time regardless 
of the Commissioners’ approval. It is respectfully sub¬ 
mitted that such is not the law and that Congress has not, 
by the statute in question made it the law. 
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CONCLUSION. 

It is respectfully submitted that the judgment of the 
Municipal Court of Appeals should be reversed. 

De Witt S. Hyde, 

Abthub J. Helland, 

Shoreham Building, 

James R. Murphy, 

American Security Bldg., 
Washington, D. C., 
Attorneys for Appellants. 
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1 THE MUNICIPAL COURT FOB THE DISTRICT OF COLUMBIA 

CIVIL. DIVISION 

No. A-30,147 

District of Columbia, A Municipal Corporation, Plaintiff , 

vs. 

George W. Singleton and E. Parker Yutzler, Partners, 
t/a Singleton & Yutzler Co., Defendant. 

#•••••••• 

2 Filed July 27, 1950; Mun. Ct. D. C. 

Complaint for Damages for Breach, of Contract. 

1. The jurisdiction of this Court exists by virtue of the 
Act of April 1, 1942, 56 Stat. 190 (Secs. 11-751, et seq., 
D. C. Code 1940, Supp. VII). The amount in controversy 
does not exceed $3,000.00 exclusive of interest and costs. 

2. The District of Columbia is a municipal corporation 
organized and existing by virtue of the Act of June 11, 
1978, 20 Stat. 102. 

3. Defendants George W. Singleton and E. Parker 
Yutzler are copartners doing business under the tradename 
of Singleton and Yutzler Co., with a place of business 
located at 39-41 Cortland Street, New York 7, New York. 

4. Defendants submitted to the District of Columbia a 
written proposal dated August 29, 1949 to furnish and 
deliver to various public schools of the Government of the 
District of Columbia within a period of fifteen to thirty 
calendar days after date of order of the Purchasing Officer, 
D. C., and in strict accordance with the terms and conditions 
contained in said proposal, 525 gallons of a prophylactic 
solution against tineatrichophyton for the price of $8.59 
per gallon, and 36 dispensers for said solution for the 
price of $83.90 per dispenser, making a total price of 
$7,530.15 for said solution and dispensers. Said proposal 
further provided that the District of Columbia would be 
allowed a discount of one percent (1%) from the prices 
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contained in said proposal for payment by the District of | 
Columbia within ten (10) days from date of receipt of ma¬ 
terials in accordance with the contract and receipt of prop¬ 
erly executed voucher by the department or institution to j 
which the material was delivered. (A copy of the proposal i 
of the defendants is attached hereto as Exhibit A and made j 
a part of this complaint by reference). 

5. Defendants, by the terms of their proposal dated An- i 
gust 29, 1949, agreed, upon receipt of written notice of the 
acceptance by the District of Columbia of said proposal, 
to execute, if required, a formal contract in strict accord- I 
ance with the proposal as accepted, within ten (10) days 
after being called upon to do so. 

3 6. Paragraph 7 of the General Conditions of said 

proposal provided as follows: 

11 Delays — Damages .—If the contractor refuses or 
fails to do the work or perform the services or to make 
delivery of the materials or supplies or complete de¬ 
livery and installation thereof, as the case may be 
within the time specified or any extention thereof, the j 
District of Columbia may by written notice terminate j 
the right of the contractor to proceed with the work, 
services, deliveries or delivery and installation or, in 
the discretion of the Purchasing Officer, with the ap¬ 
proval of the Commissioners, only with such part or 
parts thereof as to which there has been delay. In 
such event, the District may procure similar work, j 
services, materials or supplies in the open market or 
secure the manufacture and delivery of the materials 
or supplies or the performance of the work or services 
by contract or otherwise, and the contractor and his 
sureties (if any) shall be liable to the District for any j 
excess cost occasioned the District thereby: Provided , j 
That the contractor shall not be charged with any 
excess cost occasioned the District by the procurement i 
of the work, services, materials or supplies in the 
open market or under other contracts when the delay 
of the contractor in doing the work, performing the 
services, making delivery or delivery and installation, ! 
is due to unforeseeable causes beyond the control and j 

i 

i 


i 

i 

i 
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without the fault or negligence of the contractor, in¬ 
cluding, but not restricted to acts of God or of the 
public enemy, acts of the United States Government or 
of the District of Columbia, fires, floods, epidemics, 
quarantine restrictions, strikes, freight embargoes, 
unusually severe weather, and delays of a sub-contrac¬ 
tor due to such causes unless the Purchasing Officer 
shall determine that the work, services, materials or 
supplies to be furnished under the sub-contract are 
procurable in the open market, if the Contractor shall 
notify the purchasing officer in writing of the cause of 
any such delay within ten days from the beginning 
thereof, or within such further period as the Purchasing 
Officer, with the approval of the Commissioners, shall, 
prior to the date of final settlement of the contract, 
grant for the giving of such notice. The Purchasing 
Officer shall then ascertain the facts and extent of de¬ 
lay and his findings of fact thereupon shall be final 
and conclusive on the parties hereto, subject only to 
appeal within 30 days by the contractor to the Commis¬ 
sioners, whose decision on such appeal as to the facts 
of delay shall be final and conclusive on the parties 
hereto. ’’ 

7. Paragraph 8 of the General Conditions of said pro¬ 
posal provide das follows: 

“Appointment of Attorney. —(a) The contractor 
does hereby irrevocably designate and appoint the 
Clerk of the Municipal Court for the District of Co¬ 
lumbia and his successors in office as the true and 
lawful attorney of the contractor for the purpose of 
receiving service of all notices and processes issued 
by and court in the District of Columbia, as well as 
service of all pleadings and other papers, in relation 
to any action or legal proceeding arising out of or 
pertaining to this contract or the work required or 
performed hereunder. 

“(b) The contractor expressly agrees that the va¬ 
lidity of any service upon the said Clerk a s herein 
authorized shall not be affected either by the fact that 
the contractor was personally within the District of Co¬ 
lumbia and otherwise subject to personal service at 
the time of such service upon the said Clerk or by the 


5 


fact that the contractor failed to receive a copy of 
such process, notice, pleading or other paper so served 
upon the said Clerk provided the said Clerk shall have 
deposited in the United States mail, registered and 
postage prepaid, a copy of such process, notice, plead¬ 
ing or other paper addressed to the contractor at the 
address stated in this contract.” 

4 8. The District of Columbia on September 19, 

1949 and within the period of thirty (30) days speci¬ 
fied by the terms of defendant’s proposal for the acceptance 
thereof accepted said proposal and advised defendants in 
writing by mail of such acceptance, (A copy of the notice of 
acceptance is attached hereto as Exhibit B and made a 
part of this complaint by reference). 

9. On September 27, 1949, the District of Columbia, pur¬ 
suant to the provisions of said proposal, forwarded to de¬ 
fendants a formal contract to be executed by defendants 
in accordance with said proposal. Thereafter defendants, 
by letter dated October 24, 1949, advised the District of 
Columbia that defendants would not furnish to the District 
of Columbia the materials and supplies specified in said 
proposal. (A copy of said letter is attached hereto as Ex¬ 
hibit C and made a part of this complaint by reference). 

10. The District of Columbia, by letters dated October 
25 and October 26,1949, addressed to defendants, demanded 
of said defendants that they execute the formal contract 
required of them in accordance with said proposal, and ad¬ 
vised defendants that, unless said defendants executed 
said contract and returned the same to the District of Co¬ 
lumbia by November 1,1949, the District of Columbia would 
purchase the materials set forth in said proposal from 
other sources, and that the defendants would be held liable 
for any excess cost to the District as a result of the failure 
of the defendants to comply with the terms and conditions 
of said proposal. (Copies of said letters are attached here¬ 
to as Exhibits D and E and made a part of this complaint 
by reference). 
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11. Defendants, by letter dated October 27,1949, advised 
lie District of Columbia, that they would not execute a 
formal contract as required by said proposal, and that they 
would not supply to the District of Columbia the materials 
specified in said proposal. (A copy of said letter is at¬ 
tached hereto as Exhibit F and made a part of this com¬ 
plaint by reference). 

12. As a result of the default of defendants and the 
breach by defendants of their agreement with the District 
of Columbia the District of Columbia, on November 4,1949, 
purchased by contract with another contractor the prophy¬ 
lactic solution and the dispensers specified in said written 
proposal of defendants for $8,437.20, from which sum the 
District of Columbia deducted $168.74 as a cash discount 

for prompt payment by the District of Columbia; and 
5 as a result of the default of defendants the District 
of Columbia was required to expend and did expend 
$813.61 in excess of the amount which the District of 
Columbia would have been required to pay defendants for 
said prophylactic solution and dispensers under the terms 
of the proposal and agreement breached by defendants. 

Whebefobe, the District of Columbia demands judgment 
against the defendants and each of them in the sum of 
$813.61 plus interest and costs. 

/s/ Vernon E. West 

Corporation Counsel, D. C. 

/s/ Oliver Gasch 

Asst. Corporation Counsel, D. C. 

/s/ Henry E. Wixon 

Asst. Corporation Counsel , D. C. 

Attorneys for Plaintiff 
District Building 
Washington, D. C. 
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6 Plaintiff's Exhibit “A” 

6-A (No Bond Required) 

PROPOSAL FOR PEDA-SPRAY DISPENSER & 
SOLUTION FOR PUBLIC SCHOOLS, D. C. 

Issued Aag. 16, 1949. 

Opening Date for This Proposal 
10 A.M., EDT, Ang. 30, 1949. 

(Form of Invitation for Bids—Reverse Side) 

Aug. 29, 1949 

To the Pubchasing Offices, D. C. 

Room 4003, East Administration Building, 

300 Indiana Avenue, N.W., 

Washington 1, D. C. 

In compliance with your invitation for proposals to 
furnish the work, material, or supplies, lister herein, the 
undersigned Singleton & Yutzler Co., a partnership con¬ 
sisting of George W. Singleton & E. Parker Yutzler, of the 
city of New York, hereby proposes to furnish and deliver 
to the District of Columbia the work, materials, or supplies 
listed herein, in strict accordance with the Instructions to 
Bidders and General conditions and Specifications of this 
proposal, at the prices set opposite the respective i terns 
which it is proposed to furnish, within 15-30 calendar days 
after date of order of the Purchasing Officer, D. C., and 
agrees upon receipt of written notice of the acceptance of 
this proposal to execute, if required, a formal contract in 
strict accordance with the proposal as accepted, within ten 
(10) days after being called upon to do so. 

A discount of 1% will be allowed for payment within 10 
days from date of completion of work or receipt of mate¬ 
rials or supplies in accordance with the contract and receipt 
of properly executed voucher by the department or insti¬ 
tution to which the material or service was delivered. If 
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less than ten (10) days, discount will not be considered in 
making the award. 

Orders and correspondence should be addressed to 

Singleton & Yutzlee Co., 

39 Cortland St., New York City 

By George W. Singleton, 
Co-Owner. 

»••*#•••• 

Instructions to Bidders. 

• •••••••• 

3. Errors in Bids .—Bidders or their authorized repre¬ 
sentatives a re expected to fully inform themselves as to 
the conditions, requirements, and specifications before sub¬ 
mitting proposals; failure to do so will be at the bidder’s 
own risk and he can not secure relief on the plea of error. 
Neither law nor regulations make allowance for errors 
either of omission or commission on the part of bidders. 
In case of error in extension of prices in the bid the unit 
price shall govern. 

6-B 9. Withdrawal of Bids .—Bids may be withdrawn 

on written request received from bidders prior to 
the time fixed for opening. 

10. Award or Rejection of Bids .—The contract will be 
awarded to the lowest responsible bidder complying with 
the conditions of this proposal, provided the bid price is 
reasonable and it is to the interest of the District to accept 
it. The Purchasing Officer reserves the right to reject 
any and all bids and to waive any informality in bids re¬ 
ceived whenever such rejection or waiver is in the interest 
of the District. The Purchasing Officer, with the approval 
of the Commissioners, also reserves the right to reject 
the bid of a bidder who has previously failed to perform 
properly or complete o ntime contracts of a similar nature, 
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or a bid of a bidder who is not in a position to perform the 
contract. The Purchasing Officer also reserves the right 
to accept this bid within thirty (30) days from the date of 
opening unless-a shorter time is stated herein by the bid¬ 
der. Bids restricting the time of acceptance to less than 
ten (10) days may not be given favorable consideration. 
It is impracticable to furnish bidders with a schedule of 
bids received, but upon application, accompanied by a 
stamped envelope, the name of the successful bidder and 
his price will be furnished. 

• ••••#••• 

General Conditions. 

3. Contract .—The bidder to whom award is made must, 
when required, enter into a written contract within ten (10) 
days after being called upon to do so. (See in this connec¬ 
tion Sec. 2, ct of Congress o f December 20, 1944, 58 Stat. 
U. S., pp. 821-822) which latter Act provides that no con¬ 
tract of $1,000 or more entered into on behalf of the Dis¬ 
trict of Columbia by a contracting officer appointed pursu¬ 
ant to this Act (Purchasing Officer, D. C., so appointed) 
shall be binding upon said District of Columbia, or give 
rise to any claim or demand against said District of Co¬ 
lumbia until approved by the Commissioners of the District 
of Columbia, or a majority of them, sitting as a Board. 

#*•#**••# 

7. Delays — Damages .—If the contractor refuses or fails 
to do the work or perform the services or to make delivery 
of the materials or supplies or complete delivery and in¬ 
stallation thereof, as the case may be within the time speci¬ 
fied or any extension thereof, the District of Columbia may 
by written notice terminate the right of the contractor to 
proceed with the work, services, deliveries or delivery and 
installation or, in the discretion of the Purchasing Officer, 
with the approval of the Commissioners, only with such part 
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or parts thereof as to which there has been delay. In such 
event, the District may procure similar work, services, ma¬ 
terials or supplies in the open market or secure the manu¬ 
facture and delivery of the materials or supplies or the 
performance of the work or services by contract or other¬ 
wise, and the contractor and his sureties (if any) shall be 
iable to the District for any excess cost occasioned the 
District thereby: Provided , That the contractor shall not 
be charged with any excess cost occasioned the District by 
the procurement of the work, services, materials or sup¬ 
plies in the open market or under other contracts when the 
delay of the contractor in doing the work, performing the 
services, making delivery or delivery and installation, is 
due to unforeseeable causes beyond the control and with¬ 
out the fault or negligence of the contractor, including, but 
not restricted to acts of God or of the public enemy, acts 
of the United States Government or of the District of 
Columbia, fires, floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, unusually severe weather, and 
delays of a sub-contractor due to such causes unless the 
Purchasing Officer shall determine that the work, services, 
materials or supplies to be furnished under the sub-contract 
are procurable in the open market, if the contractor shall 
notify the Purchasing Officer in writing of the cause of any 
such delay within ten days from the beginning thereof, or 
within such further period as the Purchasing Officer, with 
the approval of the Commissioners, shall, prior to the date 
of final settlement o f the contract, grant for the giving of 
such notice. The Purchasing Officer shall then ascertain 
the facts and extent of delay and his findings of fact thereon 
shall be final and conclusive on the parties hereto, subject 
only to appeal within 30 days by the contractor to the Com¬ 
missioners, whose decision on such appeal as to the facts 
of delay shall be final and conclusive on the parties hereto. 
• ••••«••• 
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Plaintiff’s Exhibit “B”. 

7-A September 19, 1949 

To the Purchasing Officer, D. C.: 

Subject: Dispensers & Solution 
Public Schools, D. C. 

Bids of August 30, 1949 
Reqs. 3552, 3669-3672 inch 
Schedule 13797-A 

The Advisory Committee on Awards concurs in the rec¬ 
ommendation of the Public Schools, D. C. that award be 
made to the lowest bidder. 

All necessary papers for the preparation of the contract 
are forwarded herewith. 

To—Singleton & Yutzler Co., 39 Cortland St., New York 
City. 

Item 1—36 Peda-Spray Dispensers, $83.90 each 
Item 2—525 gals. Solution $8.59 per gal. 

Total cost—$7,530.15 
Terms 1%—10 days 
Delivery: 15/30 days. 

/s/ J. F. Mabcellino 

Acting Chairman 
Advisory Committee on 
Awards 

Approved, subject to execution of a formal contract by 
the successful bidder and the Purchasing Officer, D. C. 
(Contracting Officer) and approval by the Commissioners, 
D. C., or a majority of them sitting as a Board, as pro¬ 
vided by law. Contract forms from the Contract Section 
will follow. Purchase orders will be issued immediately 
following approval of contract. 

/s/ R. M. Brennax 

Purchasing Officer, D. C. 
(Contracting Officer) 
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cc—Contract Section 
Auditor 
Bidder 

Mrs. McCarter 
Bulletin 
E. F. 

Dept. 

McC 


8 Plaintiff’s Exhibit “C”. 

8-A George W. Singleton 

E. Parker Yutzler 

Sixgleton & Yutzler Co. 

39-41 Cortland Street, New York 7, N. Y. 

Suite 1002 
Beekman 3-780819 

October 24, 1949 

Mr. E. G. Wessels, Deputy Purch. Officer 
Boom 4002, East Administration Building 
300 Indiana Avenue, N.W. 

Washington 1, D. C. 

Dear Mr. Wessells: 

I want to thank you very much for the courtesies ex¬ 
tended to me on my recent visit to Washington with refer¬ 
ence to Schedule No. 13797A calling for a quantity of 36 
dispensers and 525 gallons of solution equal to and manu¬ 
factured by the Peda Spray Co., Inc., 55 West 42nd Street, 
New York 18, N. Y. 

In all good faith, we submitted our quotation of $83.90 
on the dispensers and $8.59 on each gallon of solution. We, 
as a New York concern, have acted as agents for Chick 
Meshan, the Sales Eepresentative of the Peda Spray Co. 
of New York, and when this bid was s ubmitted for quota- 



I 

I 

tion we quoted our usual mark-up of 10% over our cost, 
including delivery to various schools within the area. 

On finding out that we were low bidder on the above job 
we immediately contacted Mr. Meehan of the New York j 
Office who advised us that we were infringing on a fran¬ 
chise agreement between the Peda Spray Company’s main 
office in Pontiac, Michigan and their representative, Mr. 
William 0. Shreve of 1126 19th Street, N.W., Washington, 

D. C., and that they would not sell us in this particular 
instance in all fairness to their contract with Mr. Shreve. i 
I was down in Washington on Friday, October 21st and ! 
talked for several hours with Mr. Shreve trying to make ! 
some arrangement with him so we could fulfill our obliga- \ 
tions to the District. We even went to the extent of con- > 
signing the entire order and profits direct to him, but Shreve ' 
would not go along with this proposition and neither will 
the main office in Michigan. 

This leaves us no alternative except to request your can- { 
cellation of our original quotation on Schedule No. 13797A j 
and to advise we will not be able to quote on any product j 
of the Peda Spray Co. in Washington, as it certainly seems 
to be a closed proposition between the Company and their j 
Mr. Shreve. j 

We sincerely hope you appreciate our position in this ! 

i 

matter and realize that we have done everything that is ! 
humanly possible to supply according to our bid price. We j 

await your valued decision. | 

! 

Very truly yours, j 

Singleton & Yutzler Co. j 

/s/ George W. Singleton 

GWS :DB I 


i 

i 

i 


■ 

i 

i 

i 

i 

i 


i 
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Plaintiff’s Exhibit “D”. 


9-A October 25, 1949 

Singleton & Yntzler Company 
39 Cortland Street 
New York 7, N. Y. 

Subject: Schedule 13797-A 

Bid of August 30, 1949 
Peda-Spray Dispenser & Solution 

Gentlemen: 

On September 27,1949, we forwarded contract forms for 
execution by you and return to the Contract Section, D. C. 
To date these contract forms have not been returned, de¬ 
spite the fact that your bid provided that you w^ere to enter 
into a formal contract in strict accordance with the pro¬ 
posal as accepted, within 10 days after being called upon 
to do so. 

On Friday, October 21, 1949, Mr. George W. Singleton 
of your firm visited this office, and informed the under¬ 
signed that these contract forms had not been returned 
in view of the fact that you had erred in submitting a bid 
on this proposal. We were assured at that time that a 
letter regarding your alleged error would be in this office 
by Monday, October 24, 1949. To date we have not seen 
this letter. 

In view of the fact that you are now considerably delin¬ 
quent in submitting the properly executed contract forms, 
and inasmuch as the materials involved in this schedule 
are urgently needed by our public schools, we have no al¬ 
ternative than to inform you that unless we receive the 
contract forms in question, properly executed, by Novem¬ 
ber 1, 1949, this office will proceed to purchase these ma¬ 
terials from another source, and will bill your account for 
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any excess cost occasioned the District by this action. 
This letter is being sent to yon by registered mail. 

Very trnly yours, 

B. G. Wessells, 

Acting Purchasing Officer, D. C. 

KGW/f 
Public Schools 


10 Plaintiff’s Exhibit “E”. 

10-A October 26, 1949 

Singleton & Yutzler Co., 

39-41 Cortland Street, 

New York 7, N. Y. 

Subject: Schedule 13797-A 

Bid of August 30, 1949 
Peda-Spray Dispenser & Solution 

Gentlemen: 

Shortly after writing you on October 25, 1949, regarding 
return of contract forms in connection with the award on 
the above mentioned schedule, we received your letter of 
October 24, 1949, setting forth your plea of error in vour 
bid under this schedule. However, after reading the state¬ 
ments set forth in your letter, we cannot relieve you of 
your bid, nor can we rescind the award in question, since 
your company was at fault in not verifying whether or not 
you could furnish the materials in question prior to sub¬ 
mitting your bid. 

Under paragraph 3 of our Instructions to Bidders, which 
form a part of your bid, you were placed on notice that 
“bidders or their authorized representatives are expected 
to fully inform themselves as to the conditions, require¬ 
ments, and specifications before submitting proposals; fail¬ 
ure to do so will be at the bidder’s own risk and he cannot 
secure relief on the plea of error. Neither law nor regu- 
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lations make allowance for errors of omission or com¬ 
mission on the part of bidders.” 

Under the circumstances, we have no alternative other 
than to reiterate the statements contained in our letter of 
October 25th, in which we notified you that this office would 
proceed to buy the materials in question from another 
source, and to bill your account for any excess cost occa¬ 
sioned the District by this action, if the contract forms in 
question, properly executed, are not in the hands of the 
Contract Section, D. C., by Tuesday, November 1, 1949. 
This letter is being sent to you by registered mail. 

Very truly yours, 

E. G. Wessells, 

rgw/hf Acting Purchasing Officer, D. C. 

Public Schools 
Contract Section 
Mr. Marcellino 

11 Plaintiff’s Exhibit “F”. 

11-A George W. Singleton 

E. Parker Yutzler 

Singleton & Yutzler Co. 

39-41 Cortland Street, New York 7, N. Y. 

Suite 1002 
Beekman 3-7808-9 

October 27, 1949 

Mr. E. G. Wessells, Deputy Purch. Officer 
Eoom 4002, East Administration Building 
300 Indiana Avenue, N.W. 

Washington 1, D. C. 

Dear Mr. Wessells: 

We are in receipt of your registered letter dated October 
25th concerning the Peda Spray dispenser and solution bid 
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of August 30th, 1949. We are at a loss to understand why 
you had not received our letter which was forwarded as 
promised on October 24th. 

This letter did not go forward in the early morning mail 
on October 24th because we made one last try through Mr. 
Chick Meehan of the New York sales area and Mr. Cramer 
of the Peda Spray Co. in Pontiac, Michigan to work out 
some amiable solution to the problem in which we inad¬ 
vertently over-stepped our territorial bounds. We realize 
now that we were definitely in error in submitting a bid 
on the Peda Spray products in the Washington area as the 
Peda Spray Company has definite territorial assignments 
for their salesmen and representatives and adhere strictly 
to these boundaries. 

In our October 24th letter we informed you that we had 
made every effort to work out some kind of a deal with 
Mr. William 0. Shreve, the Peda Spray representative in 
Washington; even to the extent of turning over the entire 
contract to him at no profit to ourselves. This proposition 
was turned down emphatically by Mr. Shreve, and to our 
further pleas through the New York representative and 
the Pontiac plant the answer was still negative. 

In our letter of October 24 we also requested that you 
cancel our original quotation in view of the information 
which you now have. In your letter of October 25th you 
said that if you did not receive the contract properly exe¬ 
cuted by November 1st, you would proceed to purchase the 
material from other sources and would bill our account 
for any excess cost occasioned the District by this action. 

In view of the information which we have submitted to 
you in our letter of October 24th and in this letter, I am 
sure that you can understand why we cannot execute the 
contract forms. There is no possible way for us to procure 
the items on this contract for delivery in Mr. Shreve’s area. 


We hope that you will appreciate our position in this 
matter and cancel our bid as requested. 

Very truly yours, 

SlKGLETON & YuTZLEB Co'. 

/s/ E. Parker Yutzler. 

EPY :DB 

12 Filed September 29, 1950; Mun. Ct. D. C. 

Motion to Dismiss on Ground That Complaint Fails to 

State a Claim. 

Defendants, reserving all rights under and without waiv¬ 
ing their defense that the court lacks jurisdiction over the 
person of the defendants because of lack of proper service 
of process and return thereof, move the Court to dismiss 
this action because the complaint fails to state a claim 
against the defendants upon which relief can be granted. 

/s/ James R. Mxjrphy 

American Security Building 

/s/ Arthur J. Hilland 

/s/ DeWitt S. Hyde 

Shoreham Building 
Washington, D. C. 

Attorneys for Defendants. 

Served upon attorneys for plaintiff by mailing a copy 
thereof to the office of the Corporation Counsel, District of 
Columbia, this 29th day of September, 1950. 

/s/ DeWitt S. Hyde. 
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13 Docket Entry Dated January 4, 1951 Granting the 
Motion of the Defendants to Dismiss the 
Complaint Filed September 29, 1950. 

January 4, 1951 Judge Myers 

Defendant’s motion to dismiss the complaint, granted. 
(See Memorandum Opinion of Judge Myers January 
1, 1951.) 


14 Filed In Chambers, January 4, 1951. 

I 

Opinion of the Court. 

i 

This matter came on for hearing upon a motion filed by 
the defendants, George W. Singleton and E. Parker Yutz- 
ler, Partners, trading as Singleton & Yutzler Co., to dis¬ 
miss a complaint filed against them by the District of Co¬ 
lumbia to recover the sum of $813.61 on the grounds that 
said complaint fails to state a claim against the defendants 
on which relief can be granted. j 

The facts of the case which appear to be undisputed are j 
as follows: I 

Defendants are engaged in business in New York City, j 
Upon invitation by the plaintiff they submitted a written j 
proposal dated August 29,1949 to furnish certain materials I 
and supplies for use in the Public Schools, within 15-30 i 
calendar days after date of order of the Purchasing Offi- j 
cer, D. C., and agreed “upon receipt of written notice of j 
the acceptance of this proposal to execute, if required, a ! 
formal contract in strict accordance with the proposal as j 
accepted, within ten (10) days after being called upon to j 
do so.” (See Proposal—Plaintiff’s Exhibit “A” to the | 
Complaint). Paragraph 3 under General Conditions of j 
the Proposal states: 

3. Contract .—The bidder to whom award is made 
must, when required, enter into a written contract with¬ 
in ten (10) days after being called upon to do so. (See j 


i 
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in this connection Sec. 2, Act of Congress of December 
20, 1944, 58 Stat U. S. pp. 821-822) which latter Act 
provides that no contract of $1,000.00 or more entered 
into on behalf of the District of Columbia by a Con¬ 
tracting officer appointed pursuant to this Act (Pur¬ 
chasing Officer, D. C., so appointed) shall be binding 
upon said District of Columbia, or give rise to any 
claim or demand a gainst said District of Columbia un¬ 
til approved by the Commissioners of the District of 
Columbia, or a majority of them, sitting as a board. 

On September 19, 1949, Plaintiff’s Advisory Committee 
on Awards concurred in the recommendation of the Public 
Schools, D. C. that the award be given to the defendants 
as the lowest bidders with a total cost of $7,530.15 and all 
necessary papers for the preparation of the contract were 
forwarded to the Purchasing Officers, D. C., who on the 
same date. 

“Approved, subject to execution of a formal contract 
by the successful bidder and the Purchasing Officer, 
D, C., (Contracting Officer) and approved by the Com¬ 
missioners, D. C., or a majority of them sitting as a 
Board, as provided by law. Purchase orders will be 
issued immediately following approval of contract.” 

(See Plaintiff’s Exhibit “B” to the Complaint) 

On September 27, 1949, contract forms duly pre- 
15 pared by the Purchasing Officer, D. C., were forwarded 
for execution by the defendants. On October 21, 
1949, one of the partners personally visited the office of the 
Purchasing Officer in this City and explained that the con¬ 
tract forms had not been returned due to error in sub¬ 
mitting a bid on the proposal. 

On October 24, 1949, the defendants wrote a letter to the 
Purchasing Officer, D. C., pertinent paragraphs being quot¬ 
ed as follows: 

(See Plaintiff’s Exhibit “C” to the Complaint) 

“On finding that we were low bidder on the above 
job we immediately contacted Mr. Meehan of the New 
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York office who advised us that we were infringing on 
a franchise agreement between the Peda Spray Com i 
pany’s main office in Pontiac, Michigan, and their rep- \ 
resentative, Mr. William 0. Shreve of 1126 19th Street, j 
N.W., Washington, D. C., and that they would not sell j 
us in this particular instance in all fairness to their j 

contract with Mrc. Shreve. 

* * * 

* 1 This leaves us no alternative except to request your ! 
cancellation of our original quotation on Schedule No. | 
13797A and to advise that we will not be able to quote j 
on any product of the Peda Spray Co. in Washington, j 
as it certainly seems to be a closed proposition between j 
the Company and their Mr. Shreve.” 

On October 25, 1949, the Purchasing Officer wrote to de- I 
fendants that, as they were delinquent in returning the duly | 
executed contract forms and as the materials were ur- j 
gently needed, unless the contract forms, properly executed, j 
were received by November 1, 1949, the purchase of the ! 
materials would be made from another source and the de- i 
fendants would be billed for any excess cost occasioned the ! 
District by this action. (See Plaintiff’s Exhibit “D” to ! 
the complaint.) 

Except for some further correspondence along the same 
lines between the parties, this concluded the negotiations 
and the plaintiff’s Purchasing Officer thereafter on No- j 
vember 4, 1949 purchased the materials from the same j 
source as defendants had been relying upon but at a total 
cost of $8,437.20 and then filed this suit on July 27, 1950 
to recover t he difference of $813.61 from the defendants.! 

It is admitted by the plaintiff that the defendants’ proposal! 
or bid was never submitted to or approved by the District ! 
Commissioners and that the proposal or bid could i£*-have 
been rejected by the Commissioners after such submission. 

The legal question raised by defendants’ motion is whe-i 
ther or not upon the above statement of facts there was; 
a valid contract fully executed by the plaintiff and the de-' 
fendants which the defendants breached. 
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16 D. C. Code, Title 1, Section 245 provides as follows: 

“The Commissioners of the District of Columbia 
are authorized to appoint such number of employees 
of the District of Columbia as they shall consider avail¬ 
able as contracting officers, who, under the direction 
of the said Commissioners, may exercise any powers 
with respect to making and entering into contracts on 
behalf of the said District of Columbia and administer¬ 
ing such contracts that are now vested by law in the 
said Commissioners, except as having otherwise pro¬ 
vided ; but no contract of $1,000.00 o r more entered into 
on behalf of said District of Columbia by any contract¬ 
ing officer appointed pursuant to sections 1-244 to 
1-249 shall be binding upon said District of Columbia 
or give raise to any claim or demand against said Dis¬ 
trict of Columbia until approved by the Commissioners 
of the District of Columbia, or a majority of them y sit¬ 
ting as a board... (Italics supplied) 

D. C. Code, Title 1, Section 801 provides as follows: 

“The Commissioners, in the exercise of their duties, 
powers, and authority, shall make no contract, nor in¬ 
cur any obligation other than such contracts and obli¬ 
gations as are hereinafter provided for and shall be 
approved by congress/’ 

D. C. Code, Title 1, Section 803 provides as follows: 

“All contracts made by the commissioners shall be 
in writing, and shall be signed by the parties making 
the same, and a copy thereof shall be filed in the office 
of the Secretary of the District/ ’ 

D. C. Code, Title 1, Section 206 provides as follows: 

“Formal written contracts with bond for work or 
the purchase of supplies and materials for the District 
of Columbia shall not be required in cases where the 
cost of such work or supplies or materials does not 
exceed the sum of $1,000.00.” 

It is clear that the defendants did submit a bid which was 
acceptable to the plaintiff’s Purchasing Officer but he had 
no power under the statute to enter into a contract for an 
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amount in excess of $1,000.00. The present bid was for 
$7,530.15. The statute required that the contract be ap¬ 
proved by the Commissioners. A formal contract (as dis¬ 
tinguished from the formal proposal or offer) was prepared 
and transmitted to the defendants but never executed by 
them. Not even the formal proposal as submitted by the 
defendants was ever submitted to or approved by the 
Commissioners. 

As a general rule where a written offer on specific terms 
and conditions is made and the terms and conditions pro¬ 
posed therein are accepted without further conditions and 
nothing further remains to be done except the signing of 
a formal contract embodying such terms and conditions, 
then there exists a valid contract between the parties in 
the absence of a statute or regulation imposing further re¬ 
quirements. Monroe v. United States, 184 U. S. 524; The 
Ship Construction & Trading Co., Inc., v. United States, 
91 C. Cl. 419, 456. 

17 In the present case, it is undisputed that the stat¬ 
ute required the written contract be approved by 
the Commissioners. Therefore, until that approval was 
given, there could be no valid contract. The formal writ¬ 
ten contract was never signed and executed by defendants. 
The statute specifically provided that “no contract of 
$1,000.00 or more” * * * shall be binding upon said Dis¬ 
trict of Columbia * * * until approved by the Commissioners 
* # *. This approval was never obtained. It is frankly 
admitted that the defendants, even though they would have 
been willing to have gone through with their proposal, 
could have had no claim or redress against the District of 
Columbia, if the Commissioners in the exercise of their 
powers had rejected their bid. It would appear reasonable 
that the general principles and rules of contract law are 
as applicable to government contracts as to contracts be¬ 
tween private corporations or individuals. Mutuality of 
burden and consideration is well recognized. If a con- 
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tract is not binding on one party until a certain future 
condition is met, then it should not be binding on the other 
party. In other words, there’s no contract until there has 
been an offer and an acceptance—not a conditional accept¬ 
ance, which purports to bind only the offeror. 

This action would appear to be one by the plaintiff to 
secure damages because the defendants failed to enter into 
a valid contract rather than for a breach of a validly 
executed contract by the defendants. 

The plaintiff is protected in these types of cases by being 
in position to demand, upon issuance of invitations for bids, 
that each bidder submit with the proposal a good faith 
bond which could be forfeited in the event of the bidder’s 
failure to thereafter enter into a formal contract in ac¬ 
cordance with the terms and conditions of his bid. 

Accordingly, the Court is of the opinion that under the 
admitted facts of the present case, there was no valid con¬ 
tract executed by the defendants with the plaintiff but only 
the submission of an offer (bid) which was conditionally 
but not finally accepted by the plaintiff and that, therefore, 
there was no breach on the part of the defendants on which 
the plaintiff is entitled to seek damages in these pro¬ 
ceedings. 

The defendants’ motion to dismiss the complaint is 
granted. 

/s/ Frank H. Myebs, 

Judge . 

January 4, 1951 
Copies to: 

Habby E. Wixon, Esq., Asst. Corporation Counsel, D. C. 

Attorney for Plaintiff, District Building, Wash., D. C. 

DeWitt S. Hyde, Esq., Attorney for Defendant, 

Shoreham Building, Washington, D. C. 
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18 Docket Entry Dated January 12, 1951 Dismissing 
the Complaint Nunc Pro Tone to January 

4, 1951. 

January 12, 1951 Judge Myers 

Whereupon, plaintiff’s complaint stands dismissed nunc 
pro tunc to January 4,1951. 

• *••••••• 

27 Opinion. 

HOOD, Associate Judge: Appellees submitted a pro¬ 
posal or bid to the District of Columbia for furnishing 
certain supplies for a total price of $7,530.15. The Dis¬ 
trict notified appellees that their proposal was accepted 
and sent them contract forms for execution. Appellees 
refused to sign the contract and notified the District that 
they could not comply with the bid. 1 The District then 
purchased the supplies from another source at a cost of 
$813.61 in excess of appellees’ bid,, and thereafter brought 
this action to recover that amount from appellees. 

Appellees moved to dismiss the complaint relying upon 
the following provision of section 2 of the Act of December 
20, 1944: 

“That the Commissioners of the District of Colum¬ 
bia are hereby authorized to appoint such number of 
employees of the District of Columbia as they shall 
consider advisable as contracting officers, who, under 
the direction of the said Commissioners, may exercise 
any powers with respect to making and entering into 
contracts on behalf of said District of Columbia and 
administering said contracts that are now vested by 
law in the said Commissioners, except as herein other¬ 
wise provided; but no contract of $1,000 2 or more 

i The reason for the refusal was that appellees, a New York firm, learned, 
after acceptance of the bid, that a local representative of the manufacturer 
of the product had exclusive rights here. 

1 Increased to $3,000 by Act of August 16, 1949, Public Law 230, 81st 
Cong., 1st Sess. 
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entered into on behalf of said District of Columbia by 
any contracting officer appointed pursuant to this 
Act shall be binding upon said District of Columbia, 
or give rise to any claim or demand against said Dis¬ 
trict of Columbia, until approved by the Commissioners 
of the District of Columbia, or a majority of them, 
sitting as a Board.” (Code 1940, Supp. VII, 1-245. 

The District conceded that appellees’ bid was not sub¬ 
mitted to or approved by the Commissioners. Appellees 
contended that without such approval there was, by reason 
of the above quoted statute, no valid contract between 
them and the District and consequently no liability on their 
part to the District. They emphasized this point by the 
fact that the proposal or bid forms supplied by the District 
contained an express reference to the statute and the fact 
that the acceptance of the bid was in the following form: 

“Approved, subject to execution of a formal con¬ 
tract by the successful bidder and the Purchasing Offi¬ 
cer, D. C. (Contracting Officer) and approval by the 
Commissioners, D. C., or a majority of them sitting as 
a Board, as provided by law. Contract forms from the 
Contract Section will follow. Purchase orders will 
be issued immediately following approval of contract.” 

The trial court in a written memorandum agreed with 
appellees’ contention and ordered the complaint dismissed. 
In its memorandum the court, in part, said: 

“In the present case, it is undisputed that the stat¬ 
ute required the written contract be approved by the 
Commissioners. Therefore, until that approval was 
given, there could be no valid contract. The formal 
written contract was never signed and executed by 
defendants. The statute specifically provided that “no 
contract of $1,000.00 or more • • * shall be binding 
upon said District of Columbia * * * until approved 
by the Commissioners * * This approval was nev¬ 
er obtained. It is frankly admitted that the defend¬ 
ants, even though they would have been willing and 
able to have gone through with their proposal, could 
have had no claim or redress against the District of 
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Columbia, if the Commissioners in the exercise of their 
powers had rejected their bid. It would appear reas¬ 
onable that the general principles and rules of contract 
law are as applicable to government contracts as to 
contracts between private corporations or individuals. 
Mutuality of burden and consideration is well recog¬ 
nized. If a contract is not binding on one party until 
a certain future condition is met, then it should not 
be binding on the other party. In other words, there 
is no contract until there has been an offer and an ac¬ 
ceptance—not a conditional acceptance, which purports 

to bind only the offeror. 

* * * 

“Accordingly, the Court is of the opinion that under 
the admitted facts of the present case, there was no 
valid contract executed by the defendants with the 
plaintiff but only the submission of an offer (bid) 
which was conditionally but not finally accepted by 
the plaintiff and that, therefore, there was no breach 
on the part of the defendants on which the plaintiff is 
entitled to seek damages in these proceedings.” 

The District has appealed and its position is stated in its 
brief as follows: 

“The approval required of the Commissioners of a 
contract involving $1,000 or more is not an essential 
prerequisite for the making of the contract. The con¬ 
tracting officer possesses that power. The approval 
required of the Commissioners of a contract made by 
a contracting officer is a limitation not upon the power 
of the contracting officer to contract, but upon the right 
of the other party to the contract to enforce it against 

the District of Columbia. 

• * * 

“It [the statute] does not affect the validity of the 
contract. It merely prevents the enforcement of the 
contract against the District of Columbia without ap¬ 
proval of the Commissioners. Therein lies the vice of 
the Trial Court’s conclusion.” 

In support of its position the District relies on the inter¬ 
pretation placed on a former federal statute, Rev. Stat. 
§3744. That statute required all contracts made by the 
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Secretaries of War, Navy and Interior, or by officers nnder 
them appointed to make snch contracts, to be rednced to 
writing and signed by the contracting parties. In Clark 
v. United States, 95 U.S. 539, and many other cases, it was 
held that the statute made it unlawful for contracting 
officers to make contracts in any other way than by writing 
signed by the parties, and was in effect a prohibition against 
any other mode of making contracts; and that a contract not 
complying with the statute could not be enforced against 
the United States. 

However, when the United States brought an action 
on a contract not made in compliance with the statute, the 
District Court held that the statute did not bar a recovery 
by the Government, saying that the purpose of the statute 
was “not to relieve the contractor of his default, but 
5 to protect the Government.” United States v. New 
York & R. S. S. Co., D. C., S. D. N. Y., 197 F. 995. On 
appeal this ruling was reversed, the Circuit Court of Ap¬ 
peals saying: 

“We cannot believe that it was the purpose of Con¬ 
gress to permit the government to enforce, as against 
the citizen, an oral agreement or one partly evidenced 
by writing, but which violates all the requirements of 
the statute, and refuse all relief when a citizen seeks 
to enforce a similar contract against the government. 
It cannot be that the validity of a contract depends 
upon whether the party of the first part or the second 
part is seeking to enforce it.” New York <£ P. R . S. S. 
Co. v. United States, 2 Cir., 206 F. 443, 445. 

The case eventually reached the Supreme Court which 
reversed the Circuit Court of Appeals, saying: 

“There is no principle of mutuality applicable to a 
case like this, any more than there necessarily is in a 
statute requiring a writing signed by the party sought 
to be charged The United States needs the protection 
of publicity, form, regularity of returns and affidavit 
(citing statutes) in order to prevent possible frauds 
upon it by officers. A private person needs no such 
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protection against a written undertaking signed by 
himself. The duty is imposed upon the officers of the 
government, not upon him. We see no reason for ex¬ 
tending the implication of the act beyond the evil that 
it seeks to prevent.” United States v. New York 
& P. R. S. S. Co ., 239 U. S. 88. 

The effect of that ruling was: “The contract is not un¬ 
lawful in the preliminary stage, or even void in a strict 
sense, but simply not to be enforced against the United 
States.” Ackerlvnd v. United States, 240 U. S. 531. In the 
case of a defaulting bidder, very analogous to the instant 
cast, the Court of claims held: 

“The fact that the formal contract was not executed 
by the plaintiff [the bidder] does not prevent the 
6 United States from recovering damages sustained.” 
Waters v. United States, 75 Ct. Claims 126, 136. 

Our question is whether the statute here involved should, 
by analogy to the federal statute, be construed to make a 
contract over the specified limit, which lacks the Com¬ 
missioners 7 approval, unenforceable against the District 
but binding on the other party. We think the statute should 
be so construed for the following reasons. The require¬ 
ment that contracts over a certain amount be approved by 
the Commissioners was clearly enacted for the benefit of 
the District and not for parties contracting with the Dis¬ 
trict. The statute does not prohibit contracting officers 
from making contracts above the specified amount; indeed 
the statute recognizes their authority to make such con¬ 
tracts by providing that such contracts be approved by the 
Commissioners. The statute does not declare that con¬ 
tracts requiring the Commissioners ? approval shall be 
void or of no effect without such approval. 3 It states that 
without such approval the contract shall not be binding 
on the District or give rise to a claim or demand against 
the District. It does not declare such a contract not bind- 

s The succeeding paragraph of the statute declares that any contract en¬ 
tered into by a contracting officer in which such officer or any Commissioner 
is personally interested shall be void. 
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ing on the other party. A party contracting with the Dis¬ 
trict is charged with knowledge of this statute and in this 
instance, and probably in all cases, is given express notice 
of it by the proposal form The bidder is therefore in a 
position, when notified of acceptance of his bid, to insist 
that no work will be done or goods delivered by him until 
a formal contract is executed and approved by the Com¬ 
missioners, and probably he has the right to demand that 
the Commissioners approve or disapprove within a reason¬ 
able time; but we do not think that the statute intended 
that a successful bidder may refuse to execute a contract, 
thus preventing approval by the Commissioners, and there¬ 
by relieve himself of the consequences of his default. 

Reversed. 


28 Tuesday, June 12, 1951. 

The Court met pursuant to adjournment. Present: The 
Honorable Nathan Cayton, Chief Judge, Andrew M. Hood 
and Brice Claggett, Associate Judges 

No. 1030 

October Term, 1950 
District of Columbia, 

A Municipal Corporation, Appellant , 

v. 

George W. Singleton and E. Parker Yutzler, 
Trading as Singleton & Yutzler Co., Appellees. 

Appeal from the Municipal Court for the District of 
Columbia, Civil Division. This cause came on to be heard 
on the transcript of the record from the Municipal Court 
for the District of Columbia, and was argued by counsel. 
On consideration whereof, It is now here ordered and 
adjudged by this Court that the judgment of the said 
Municipal Court, in this cause, be and the same is hereby, 
reversed and that this cause be, and it is hereby remanded 
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to the said Municipal Court for further proceedings in 
accordance with the opinion of this Court. 

Andrew M. Hood, Associate Judge. 

June 12, 1951. 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11060 April Term, 1951 

• •••••••• 

Order. 

On consideration of the petition for the allowance of an 
appeal from the judgment of the Municipal Court of Ap¬ 
peals, entered herein June 12, 1951, of the briefs of the 
parties and of the oral arguments of counsel for the 
parties, it is 

Ordered by the Court that an appeal from said judg¬ 
ment be, and it is hereby, allowed. 

Dated: July 31, 1951 

Per Curiam. 

Circuit Judge Proctor is of the view that the petition 
should be denied. 


